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BANK LOANING MONEY TO CONTRACTOR NOT PROTECTED 
BY CONTRACTOR’S BOND 


The mere fact that a bank advances money to a contractor, en- 
gaged in the construction of a public building, which money is used 
by the contractor in paying for labor and material on the building, 
does not give the bank any rights under the bond filed by the con- 
tractor and conditioned for the payment of all claims for labor and 
material. 

This point is brought out in the case of Neodesha National Bank 
v. Russell, recently decided by the Supreme Court of Kansas and 
published among the legal decisions in this issue. 

It appeared that the plaintiff bank loaned $3279.19 to one E. D. 
Russell, who was a contractor for the construction of a high school 
building in the city of Neodesha, Kansas. 

The contractor had filed a bond, as required by law, containing 
the following condition: ‘’ Now, therefore, if the said E. D. Russell 
shall promptly pay all indebtedness for labor or material furnished 
in the prosecution of said work, and shall pay all claims which 
might be the basis of liens, then the above obligation to be void; 
otherwise to be of full force and effect.’’ 

The bank received from the contractor three notes, making up 
the aggregate amount advanced to him, and each of the notes bore 
the following indorsement: ‘‘This note was given to the Neodesha 
National Bank for money advanced to pay for labor and material 
for the Neodesha high school now under construction.”’ 

Presumably the bank had this indorsement placed on the nites, 
to make certain that it would have the protection of the bond in 
the event that the notes were not paid at maturity. But the in- 
dorsement, it seems, had no such salutary effect. In fact it had no 
effect at all and might just as well have been omitted. 

Of course, it was perfectly clear that the bank had furnished 
neither labor nor material used in the construction of the school 


building. In the words of the court: ‘‘The bank was a mere vol- 
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unteer; was under no obligation to become involved in the matter 
of the erection of the school building, except the usual desire of a 
bank to make a profit by loaning its money on interest . . . It 
simply loaned money to the contractor with an understanding that 
he should use the money to satisfy claims for labor and material, and 
which sums the petition alleges were so used. Russell merely paid: 
these debts with money borrowed from the bank, and, so far as the 
petition shows, without the knowledge or consent of the surety.”’ 

It was held that the bank had no claim which it could enforce 
against the surety on the contractor’s bond. Its only claim was 
against the contractor himself. The court also made these further 
remarks: ‘‘The plaintiff invokes the rule that a surety company is 
not a favorite of the law, and must be held strictly to its contract. 
But the rule does not authorize the court to extend the contract 
beyond its terms, nor to make a new contract. By loaning money 
to the contractor the bank acquired no interest in the claims of the 
individual laborers or materialmen, although the money was applied 
in the payment of their claims. The bank is not in the position of 
having furnished labor or material that went into the building. The 
provision requiring public officials to take the bond was to protect 
persons furnishing labor or material used in the construction of 
public buildings, not to protect money lenders advancing money to 
contractors in financing the work of construction.’’ 


EKEEREE 


DIRECTORS LIABLE FOR LOSS DUE TO BAD LOANS MADE 
BY PREDECESSORS 


The case of Harris v. Pearsall, 190 N. Y. Supp. 61, recently de- 
cided by the Supreme Court of New York is an action by a stock- 
holder against the directors of a bank to charge them with liability 
for losses due to impravident loans. 

The situation here presented is different from that found in the 
ordinary case of this kind, ‘in that the negligent loans, which oc- 
easioned the loss, were not made by the defendant directors but by 
their predecessors in office. The negligence charged against the 
defendants was that they had neglected to prosecute the former di- 
rectors and had failed to take steps necessary to collect, for the 
benefit of the bank, the amount for which such former directors 
were liable. 

Concerning the negligence of the former directors, the court 
said: 
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‘There is no doubt about the negligence of the former directors, 
Waters, Cheetham, and Brandt. They made bad loans, which ag- 
gregated nearly the amount of the capital stock and surplus of the 
bank. Waters and Brandt were interested in some of these bad loans. 
The amount of the bad loans, aggregating substantially the capital 
stock and surplus of the bank, was enough on its face to charge 
them with negligence. No bank that is prudently managed can pos- 
sibly roll up bad loans to that extent. The directors must have been 
careless to the extent of being negligent in the management of the 
bank’s affairs. They could not and did not escape upon the plea 
that Transue, a co-director, who also acted as cashier of the bank, had 
not advised them of the condition of the bank. The law imposed upon 
them the duty of examination, and reports were made by them, over 
their signatures, which were not true. A bank examiner had even 
reported the bank in good condition while the loans complained of 


were outstanding, but that fact did not relieve them from their duty, * 


and only served to illustrate that even bank examiners may be neg- 
ligent in the performance of their important duties.”’ 

When the fact was discovered that the bank’s capital and surplus 
were seriously impaired, an assessment of 100 per cent. was made 
upon the stockholders of the bank and this sum was paid in by 
them. This saved the depositors against loss. After the assessment 
had been substantially paid in, so that the bank was again on a sol- 
vent footing, loans to the extent of $161,000 were charged off. 

Before commencing the present action, the plaintiff requested 
the present defendants to institute an action against the former di- 
rectors and this the defendants refused to do. The plaintiff there- 
upon brought action against the former directors, on behalf of him- 
self and of other stockholders of the bank. In that action, the 
present defendants conceived the idea of obtaining releases from 
the stockholders other than the plaintiff, and thus making it appear 
that he was the only one interested in a recovery for the bank. 
These papers released the former directors from any claim which 
might be asserted against them and assigned to them ‘‘ whatever 
claim or right to participate in the proceeds of this or any similar 
action the subscribers had or may have.’’ In that action it was 
found that the amount which the bank had lost as a result of the 
bad loans was $109,702.72, but by reason of the releases, the judg- 
ment against the defendants in that action was only $6,935.07. 

Referring to the releases, the court said: 

“If they, (the defendants), through their counsel, acting in co- 
operation with the former directors, had not interposed the releases, 
there would have been no basis upon which the judgment rendered 
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could have been predicated. The court would have been required 
without these releases to render a judgment to the plaintiff for the 
full amount of the loss sustained by the bank. It is apparent, there- 
fore, that the defendants, by obtaining and interposing these re- 
leases in the former action, have made possible the form of judg- 
ment rendered in that action. It cannot be said that all of this was 
done by the defendants to protect the bank against some ill-advised 
action by depositors. All that danger had passed by the time the 
former action was being tried, and there is only one construction 
that can reasonably be put upon their conduct, and that is that it 
was designed to save the old directors harmless from the payment 
into the bank’s treasury of the loss which had been sustained. It 
might have been very unfortunate for the former directors to be 
obliged in their old age to use their private fortunes to make good 
the loss to the bank; but as against this unfortunate prospect there 
stood the positive duty of directors generally in relation to de- 
positors and stockholders to preserve and recover assets of the 
bank which, if not insisted on, may result in stripping depositors 
and stockholders of their savings in their old age. If the directors 
were prompted by humane motives not to strip the old directors of 
the savings of a lifetime, they could have accomplished it and shown 
their generosity quite as effectively when the loss had been paid 


into the bank and dividends declared to them. The directors, with 
the releases and assignments, might have borrowed the money to 
make up the loss to the bank, paid it into the treasury, declared a 
dividend, and the stockholders who signed the releases could then 
have turned over their respective dividends to the delinquent di- 
rectors.”’ 


In holding the defendants liable, the court further said: 

‘‘There is only one reasonable conclusion from the conduct of 
the defendants in connection with the loss sustained by the bank. 
The former directors had a duty to discharge with reference to the 
making of loans, and they were held liable for negligence in connec- 
tion with the making of loans whereby the capital and surplus of the 
bank were substantially impaired. The present defendants, who 
succeeded them, had a duty to discharge with reference to the en- 
forcement of the liabiliity of the former directors, and their negli- 
gence in the performance of that duty is quite as apparent as was 
that of the former directors in connection with the making of the 
loans. It is not the negligence of the former directors for which the 
present defendants are liable, but for their own negligence in con- 
nection with the nonprosecution of the former directors. The only 
suggestion of prosecution that appears to have been made by the 
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defendants was that the former cashier and director Transue should 
be indicted for making a false report to the banking department; 
but no suggestion was made that the former directors, who signed 
these reports, should also be indicted with him. All through the 
proceedings there was an effort by the former directors to protect 
themselves at the expense of the bank against the payment of the 
loss which they had occasioned, and by the present defendants to 
shield the former directors and themselves from any liability. Not 
a single act can be pointed to in the performance of their duty to 
recover the loss occasioned by the former directors; but, on the 
contrary, their whole conduct was designed to defeat a recovery. 

“‘No prudent and carefui man would have conducted his own 
business as these defendants conducted the affairs of this bank. An 
ordinarily prudent director, uninfluenced except to serve the in- 
terests of the bank, would not have hesitated a moment to insist 
upon the payment by the former directors of the loss which they 
had oceasioned to the bank, especially in view of the fact that the 
stockholders by an assessment of 100 per cent. had been obliged to 
make good that loss. A bank cannot be operated like a close cor- 
poration. It is not necessary to say that the stockholders, with the 
exception of the plaintiff and three others, were satisfied to have 
this matter adjusted and forgotten. It is enough that there was one 
stockholder who demanded that his rights be observed and that the 
usual rules applicable to the situation be applied. The state banking 
department became very active after the negligence of its examiner 
in making the report and the impaired condition of the bank became 
revealed. Whatever advice the banking department gave to the 
directors cannot be construed as exonerating them from the perform- 
anee of their plain and obvious duty to endeavor to recover the loss 
whieh the bank had sustained. The reports made by the bank 
examiner as to the condition of the bank, and any advice that he 
may have given, was not regarded as an exoneration of Waters, 
Cheetham, and Brandt in the former action, and such advice should 
not be so considered in this action, where the defendants were con- 
fronted with a palpable and overwhelming loss to the bank of all of 
its capital and nearly all of its surplus. Such a condition leaves no 
room in an impartial mind for discretion as to the course to be pur- 
sued.”’ 

The actual amount for which the defendants were liable depended 
upon the financial responsibility of the former directors and the, 
amount which might reasonably have been collected from them. ‘‘In 
other words,’* said the court, ‘‘if these defendants had assisted in 
the prosecution of the former action, and a judgment had been re- 
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covered against the former directors for $109,702.72, how much of 
that amount could probably have been collected from the defendants 
in that action? The amount of such liability will be fixed in the 
findings of facet and conclusions of law to be filed in connection with 
this decision. ”’ 
SEER 
TYPEWRITTEN INDORSEMENT 


A typewritten indorsement on the back of a check may be some- 
what irregular, but it is none the less valid and capable of trans- 
ferring a good title to the check. One objection to such an indorse- 
ment is that, if its authenticity is denied, it may be more difficult to 
prove than a written indorsement would be. So far as the validity 
of a typewritten indorsement is concerned reference may be had to 
a recent decision of the Supreme Court of Utah, Pingree National 
Bank of Ogden v. MeFarland, 195 Pac. Rep. 313. 

In holding that a typewritten indorsement was not open to ob- 
. jection the Cotirt said: 


*“‘Coneerning the character of the purported indorsement we are 
not disposed to adopt the hypereritical view of appellant’s counsel 
that the signature of the indorser should be in writing. ‘The word 
writing ineludes printing, writing and typewriting.’ Comp. Laws, 
Utah, 1917, § 5848, subd. 4. 

‘“‘We have no doubt as to the validity of a typewritten signa- 
ture to an indorsement if the indorsement or delivery is made by 
the payee, or one having authority. 


‘*In Brady, Law of Bank Checks, § 38, at page 54, it is said: 

***While a rubber stamp indorsement is valid and sufficient to 
transfer title to the instrument indorsed, when made by one having 
authority, such an indorsement, like every indorsement, does not 
prove itself, and one bringing an action on an instrument so indorsed 
must prove that it was so indorsed to him for value before maturity 
and without notice, where the indorsement is denied.’ 


‘*In 1 Daniel, Neg. Inst. (6th Ed.), § 688a, the doctrine is stated 
as follows: 

‘‘* Writing and signature are necessary to the formal indorsement 
of a negotiable instrument; but no particular form of signature is 
necessary, any form adopted as such being sufficient.’ 

‘*We are of the opinion that the typewritten indorsement was a 
sufficient compliance with the provisions of Com. Laws, Utah, 1917, 
§ 4060, which provides that ‘the indorsement must be written on the 
instrument.” Such an indorsement is probably more susceptible of 
. forgery than an indorsement written with a pen or pencil, but that 
question is not involved in the instant case. It has been held, how- 
ever, that the use of a stamp to indorse a check is sufficient to put 
the plaintiff on inquiry as to the actual authority of the agent. Bran- 
nar, Neg. Inst. Law (3d Ed.), p. 82.’’ 





NEGOTIABILITY OF NOTES PROVIDING FOR 
EXTENSION OF TIME 


By JOHN EDSON BRADY 


The provision in a promissory note, which allows the time of 
payment to be extended without notice to the parties, is a common 
ene. It is found in some form or other in the average blank note 
form, ‘ 

The reason for it is because, under certain circumstances, a surety 
or indorser may be released from liability if the holder grants an 
extension of time without the consent of the surety or indorser. 

While this clause is incorporated in the note for the protection 
of the holder, it sometimes has just the opposite effect. It is a 
troublesome combination of words and has given rise to much liti- 
gation. 

The chief objection to the clause, providing for the extension of 
time, is that the courts of some of the states have held that such a 
provision renders the note non-negotiable because it makes the time 
of payment uncertain and indeterminate. 

If a note is non-negotiable it is open to defenses even in the 
hands of a holder in due course. That is to say, if the maker can 
show that the note was obtained from him by fraud, misrepresenta- 
tion, duress, or without consideration, or if he has any other defense 
against the payee, that defense is good against any purchaser of the 
note, even though he bought it for value, before maturity and in 
good faith. But if the note is negotiable, such a defense is not good 
against the holder in due course. A good faith holder of a negotiable 
note can enforce it notwithstanding any such defense. 

Furthermore, one who writes his name on the back of a nego- 
tiable instrument and transfers it is an indorser. One who writes 
his name on the back of a non-negotiable instrument and transfers 
it is merely an assignor. The contract of an indorser is much 
broader than that of an assignor and his liability is correspondingly 
greater. So it is important for one purchasing commercial paper 
to know whether or not the paper which he is buying is negotiable. 
The Negotiable Instruments Law provides that, in order to be nego- 
tiable, an instrument ‘‘must be payable on demand, or at a fixed ar 
determinable future time.’’ The cases which hold that a note con- 


taining a clause allowing extensions of time generally do so on the 
719 





720 THE BANKING LAW JOURNAL 


ground that such a clause violates this provision of the statute. 
Many of the decisions, bearing on this question, were decided prior 
to the adoption of the Negotiable Instruments Act. But this is to a 
large extent immaterial, because it is generally conceded that the 
statute is merely declaratory of the common law. It did not change 
the law as it had theretofore existed. 

There is a conflict of authority on the question whether a note is 
rendered non-negotiable by a clause, allowing the time of payment 
to be extended, and many decisions hold that the negotiability of a 
note is not affected by such a clause. Each side of the controversy 
has claimed that the weight of authority stagds in its favor. A 
search of the authorities discloses that, of the states in which this 
question has arisen, the larger number have decided that the pro- 
vision for extension of time does not destroy the negotiability of 
the note. In Idaho, Indiana, Iowa, Kansas, Michigan and Pennsy!- 
vania, the courts have held that the negotiability of a note is de- 
stroyed by the provision for extension. On the other hand, the 
opposite conclusion has been reached by the courts of Colorado, 
Illinois, Missouri, Nebraska, New Mexico, North Dakota, Oklahoma, 
Tennessee and Texas. And a California court has held that a note 
containing such a clause was negotiable under the law of Arizona. 

As already stated, the courts which hold these notes to be non- 
negotiable do so on the ground that they violate the provision of 
the Negotiable Instruments Law requiring an instrument to be 
payable at a fixed or determinable future time. The courts which 
hold these instruments negotiable do so on a variety of grounds. 
They hold that, in spite of such a clause, the holder has a richi to 
insist on payment at maturity, that there can be no extension with- 
out his consent, and that, therefore, time of payment is not uncer- 
tain; that such a clause makes the instrument the same in effect as 
one payable on demand, or on or before a certain date; that the 
extension provided for cannot be agreed upon until after maturity 
and that the negotiability of the instrument, for all practical pur- 
poses, is then at an end; that such provisions are justified by § 5 of 
the Negotiable Instruments Act, which recites that the negotiability 
of an instrument is not affected by a provision which ‘‘waives the 
benefit of any law for the advantage or protection of the obligor.’’ 
It has been held that a provision for extension of time without 
notice to the sureties did not affect the negotiability of the note in 
which it appeared, where there were no sureties on the note. 

The decisions in which this question has been passed upon will 
be taken up by states in alphabetical order. In considering these 
decisions it must be kept in mind that they are construing extension 
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clauses of various forms, hardly any two of which are exactly alike. 
The fact that it has been decided in a certain state that a certain 
clause destroys the negotiability of an instrument does not mean 
that any extension clause, no matter how worded, would be given 
like effect. 

Where one is in a state, wherein it- has been decided that a 
certain clause does not affect the negotiability of a note, he should 
adopt that clause word for word, if suited to his purposes. If one 
is in a state where this question has not been passed upon all that 
ean be said is that the use of such clause is, at least, dangerous. 

A provision ailowing unlimited extension of time is not essential 
to the protection of a bank or other purchaser of commercial paper. 
The note should contain a clause waiving presentment for payment, 
protest, and notice of dishonor. If the note is not paid at maturity, 
an extension of time, granted to the maker will discharge the in- 
dorser, only where it is binding upon the holder and based upon a 
good and valid consideration. A mere indulgence or delay on the 
part of the holder toward the maker does not operate to discharge 
the indorser. And, furthermore, the holder can protect himself by 
reserving a right of recourse against the indorser. 

This is covered by § 120 of the Negotiable Instruments Law, sub- 
division 6 of which provides, that an indorser or surety is dis- 
charged ‘‘By an agreement binding upon the holder to extend the 
time of payment, or to postpone the holder’s right to enforce the 
instrument, unless made with the assent of the party secondarily 
liable (the indorser or surety), or unless the right of recourse 
against such party is expressly reserved.”’ 


Alabama—tThe only decision in Alabama, dealing with the nego- 
tiability of a note, containing a provision for extension of time, in- 
volves a note, which by its terms was payable on a fixed day, or 
six months later, at the option of the makers and indorsers. 

The note was payable six months after date and the clause ob- 
jected to, indorsed on the back, was in the following words: ‘‘It is 
hereby agreed that this indebtedness is to be extended for six 
months from the maturity of this note, if so desired by the makers 
and indorsers, upon their giving a new note similar to this.’’ 

The case is Anniston Loan & Trust Company v. Stickney, 108 
Ala. 146, 19 So. Rep. 62. In the opinion the court said: ‘‘This is 
the true test of negotiability: If the paper be for the payment of a 
sum certain, absolutely, at a time which must inevitably happen, it 
is negotiable. It was not payment of the debt the indorsement con- 
templates; it was but an extension of the day or time of payment. 
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Not a vague, indefinite extension, the time of which rested in the 
future negotiation or agreement of the parties, but an extension the 
duration of which is precisely fixed and declared. If there was not 
renewal, the note was payable at its maturity. If there was 
renewal, the time of payment was fixed and certain. Renewal, or 
the failure to renew, was an event which must inevitably happen.”’ 
Notes of this character have frequently been held negotiable. 
The extension clause in this note, however, is quite different from 
those which appear in most of the notes hereafter referred to. 


Arizona—There seems to be no decision by the courts of Arizona 
on this question. But in Navajo County Bank v. Dolson, 163 Cal. 
485, 126 Pac. Rep. 153, the Supreme Court of California holds that 
a note containing an extension clause is negotiable under the law 
of Arizona. The California court applied the law of Arizona because 
the note was made and payable in Arizona, and its negotiability was, 
therefore, regulated by the law of that state. 

The clause in question read as follows: ‘‘We agree that after 
maturity this note may be extended from time to time by any one 
or more of us without the knowledge or consent of any of the others 
of us, and after such an extension, the liability of all parties shall 
remain as if no extension had been made.’’ 

In reaching its conclusion the court said: 

‘“‘The point made by appellant is that this provision makes the 
time of payment uncertain and unascertainable from anything stated 
in the face of the note; the statute requiring, as we have seen, that 
the promise to pay must be ‘on demand or at a fixed or determinable 
future time.’ When it is said that the time of payment must be stated 
with certainty, the time referred to is that when the holder can 
insist on payment. Therefore, if the time when the holder has the 
absolute right to demand payment is prescribed with certainty, the 
note is negotiable, so far as this objection is concerned. 

‘There is nothing uncertain in this note about the date of ma- 
turity. The provision refers only to something that may be done by 
the maker, if the holder agrees thereto ‘after maturity’. Clearly 
the provision referred to is in no way binding upon the holder of 
the note. No one can reasonably claim that the effect thereof is to 
.give the maker the right to extend the time of payment, without 
the consent of the holder. The note was dated April 23, 1908, and 
by its terms, unaffected by anything in the provision referred to, 
was to mature ‘nine months after date,’ at which time the holder, so 
far as anything contained therein is concerned, had the absolute 
right to insist on payment. There was no provision under which 





. THE BANKING LAW JOURNAL 723 


the time so specified could be changed, or the right of the holder to 
insist on payment at such time be held to be affected. Where the 
time is thus definitely and irrevocably fixed at which the note shall 
mature, and the holder shall be at liberty to compel payment, we 
are unable to see how a provision looking to a possible agreement 
between the parties, after maturity, for an extension renders the 
executed note at all indefinite or uncertain as to the time when it 
is payable.’’ 


Colorado—A note does not lose its negotiability in Colorado be- 
eause of the fact that it contains a clause allowing extension of 
time of payment. Longmont National Bank v. Loukonen, Colorado, 
127 Pac. Rep. 947. 

In this case it was beld that the following stipulation in a note, 
‘“*The makers and indorsers hereof severally . . . agree to any ex- 
tensions of time of payment and partial payments, before, at or 
after maturity,’’ does not destroy the negotiability of the note. The 
court reasoned that such a provision does not mean that the maker 
or holder could arbitrarily extend the time of payment without the 
consent of the other, but simply that, in case the maker and holder 
should agree upon an extension, the sureties and indorsers should not 
be discharged. 


Idaho—This is one of the states in which a clause, permitting 
indefinite extension of time destroys negotiability. 

In the ease of Sanderson v. Clark, Idaho, 194 Pac. Rep. 472, it 
appeared that a promissory note, payable 15 months after date, con- 
tained this provision: ‘‘Maker and indorser hereon consent to ex- 
tension of this note without notice.’’ It was held that the note was 
non-negotiable because it was not payable at a fixed or determinable 
future time, and was, therefore, open to defenses. 

This decision refers to an earlier Idaho case, Union Stockyards 
National Bank v. Bolan, 14 Idaho 87, 93 Pac. 508. The note here 
involved provided: ‘‘No extension of time of payment, with or with- 
out our knowledge, by the receipt of interest or otherwise, shall re- 
lease us or either of us from the obligation of payment.’’ In hold- 
ing the note non-negotiable the court said: 

‘‘This is an express contract to the effect that the time of pay- 
ment may be extended to any one or all of the sureties, guarantors, 
indorsers or makers of the note without notice to all or any one of 
them. This undoubtedly renders the note non-negotiable under all 
the authorities that have been brought to our attention on the 
subject. 
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‘‘The note is non-negotiable and the indorsee holds it subject to 
all the equities, counter-claims and defenses that exist between the 
maker and the payee.’’ 


Illinois—The only decision found in this state is Stitzel v. Miller, 
250 Ill. 72, 95 N. E. Rep. 53, where a note was held to be negotiable, 
although it contained the following clause: 

‘*We also agree that in case said note is not paid at maturity, 
that it is at the option of the holder hereof to extend, as he deems 
proper, the payment of the above note, and that said extension shal! 
not in any manner release one or either of us from the payment 
hereof.’* 

The following observations are quoted from the court’s opinion: 
‘‘The contention that said quoted words gave the holder the author- 
ity to extend the note as he pleased, that@t could not be known 
what extensions he might grant, and that, therefore, the time when 
the note became due and payable was uncertain and indeterminate, 
rendering the note non-negotiable, cannot be sustained. The note 
expressly provides that such option to extend can be exercised only 
upon the failure of the payors to make payment at its ma- 
turity. The time of payment is certain. The note is dated February 
22, 1908, and payable one year thereafter. After the note is due, its 
negotiability, for all practical purposes, is at an end. 

‘‘Numerous authorities are cited from this and other states by 
ecounse! for appellant on this question. In most of them, the note 
recites that the payee reserves the right of option of extension at 
any time, either before or after maturity, and we do not consider 
them in point. The quoted words do not affect the character of 
the note before or up to its maturity, either in its certainty, amount 
to be paid, the date of payment or the person to whom payment is 
to be made. The clause in question does not destroy the negotiabil- 
ity of the note.” 

( To be Continued ) 





This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


BANK NOT ENTITLED TO PROCEEDS OF 
DRAFT AS AGAINST ATTACHING 
CREDITOR OF DRAWER 


First National Bank of Siloam Springs, Ark., v. Munding, Supreme 
Court of Oklahoma. 200 Pac. Rep. 158. 


A grain dealer in Arkansas shipped a car of grain to a miller 
in Oklahoma. He drew a draft on the consignee, attached it to 
the bill of lading, and delivered both to his bank. The bank 
took the draft swhject to payment. It was credited to the drawer’s 
account, but it was understood that the bank would have the 
privilege of charging it back if not paid. The bank forwarded 
the draft to a correspondent. The consignee paid it, but imme- 
diately attached the proceeds in the hands of the correspondent 
in an action against the shipper to recover for shortages in pre- 
vious shipments. The bank intervened, claiming to be owner of 
the draft and, therefore, of its proceeds. It was held that, under 
the circumstances, the bank had taken the draft for collection, 
that the proceeds belonged to the drawer and that the consignee 
was entitled to the amount sued for, $881.79. 


Action from Superior Court, Muskogee County; Guy F. Nelson, 
Judge. 

Action by M. A. Munding against A. B. Currants, in which the 
First National Bank of Siloam Springs, Ark., intervened. From a 
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judgment for plaintiff and against the intervener, it appeals. Af- 
firmed. 

Williams & Williams, of Siloam Springs, Ark., for plaintiff in 
error. 

Earl Bohannon, of Muskogee, for defendant in error 


MILLER, J.—This action was commenced in the superior court 
of Muskogee Count'y by M. A. Munding, doing business as the New 
State Flour & Feed Company, against A. B. Currants, trading as the 
A. B. C. Flouring Mills, to recover the sum of $881.79 by reason of 
shortages in the shipment of grain as set forth in the plaintiff’s 
petition. 

During the months between October, 1917, and April, 1918, the 
plaintiff was in the grain and feed business at Muskogee. The de- 
fendant was engaged in handling grain and shipping it in carloads, 
with his headquarters at Siloam Springs, Ark. The plaintiff in his 
petition set out eight separate causes of action. During the time 
above mentioned the plaintiff purchased from defendant three ecar- 
loads of oats and five carloads of corn. The defendant would ship a 
earload of grain to the plaintiff and send the bill of lading with 
draft attached through the banks. The plaintiff would take up the 
draft and bill of lading by paying the amount called for, but in each 
instance there was a shortage in the number of bushels of grain 
actually contained in the car as compared with the amount set 
forth in the bill of lading and for which the plaintiff had paid in 
taking up the draft. These shortages in amount ranged from 
$49.04 to $251.10, making a total of the amount sued for by the 
plaintiff. 

On or about May 1, 1918, a ear of grain arrived in Muskogee 
shipped by defendant to the plaintiff with draft attached as usual. 
The draft was delivered by defendant to the First National Bank of 
Siloam Springs, Ark., and was received at Muskogee by the Ex- 
change National Bank. The amount of the draft drawn on this car 
of grain was $1,148.35 which the plaintiff paid, and obtained posses- 
sion of the car of grain. The plaintiff immediately caused a gar- 
nishment summons to be served in this action on the Exchange Na- 
tional Bank of Muskogee. The Exchange National Bank of Musko- 
gee answered the garnishment summons which answer in part is 
as follows: 


‘‘That at the time of the service of the garnishment summons in 
this case it had on hand the sum of $1,148.35, which it is now hold- 
ing subject to the order of this court under the following cireum- 
stances: 
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“That there was drawn through this answering defendant a 
draft for the above-named sum, which draft was drawn upon the 
plaintiff in this cause of action; that thereupon the plaintiff paid 
said draft by delivering the money to this answering defendant, and 
immediately thereafter said sum was garnisheed ‘by said plaintiff in 
this cause. 

‘‘And said answering garnishee further states that it is informed 
that the First National Bank of Siloam Springs, Ark., claims to be 
the owner of said fund, and to be entitled to the payment thereof, 
and that said First National Bank desires to be made a party de- 
fendant in this suit. 

‘‘And said answering garnishee hereby tenders in court the sum 
of $1,148.35, as above mentioned, and ask that it be received by the 
clerk, and this garnishee released of all liability in this action.’’ 


Thereafter, and on the 4th day of May, 1918, the First National 
Bank of Siloam Springs, Ark., by leave of court, filed its answer of 
intervention, in which answer the intervener claimed that it was the 
owner of the $1,148.35 so garnisheed in the hands of the Exchange 
National Bank of Muskogee. The plaintiff denied | that the First 
National Bank of Siloam Springs was the owner of the money so 
garnisheed and this issue was tried in the superior court of Musko- 
gee County. The plaintiff and the intervener each waived a jury 
and submitted the case to the court. Judgment was rendered in 
favor of the plaintiff and against the intervener, holding that the 
money so garnisheed in the hands of the Exchange National Bank 
of Muskogee was the property of the defendant, A. B. Currants, and 
that the intervener was not entitled to hold the same as against the 
plaintiff. From this judgment the intervener perfected this appeal, 
and appears here as plaintiff in error. The plaintiff in the court 
beiow appears here as defendant in error, and they will be so re- 
ferred to. 

The plaintiff in error makes two assignments of error, which are 
as follows: 


‘‘First. The court erred in admitting testimony on the part of 
the defendant in error as to the custom of banks in handling drafts 
in that the witnesses were permitted to testify the custom of their 
bank in Muskogee, in the state of Oklahoma, when in this case the 
draft was purchased at Siloam Springs by a national bank in the 
state of Arkansas. 

‘Second. That the judgment of the court was contrary to the 
weight of evidence.’’ 


The first assignment of error is not well taken. The evidence 
shows that each of the witnesses testified to the custom prevailing 
in Eastern Oklahoma and Western Arkansas, which embraces the ter- 
ritory in which Siloam Springs is situated. Even had it been error 
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to admit this testimony, the error was cured by the testimony of 
witness Ford, who testified that he was assistant cashier of the 
First National Bank of Siloam Springs, Ark.; that in handling these 
drafts for A. B. Currants his bank would credit A. B. Currants’ ae- 
count for the amount of the draft and charge him interest on this 
amount until the draft had been collected and the money. received by 
the bank. Ford admitted the draft was accepted subject to pay- 
ment. If not paid, the bank would have the privilege of charging it 
back to A. B. Currants. Under this state of facts, the plaintiff in 
error accepted the draft for collection. 


‘“*A bank receiving from the drawer a draft for collection is not 
the owner of the proceeds of its collection, but the proceeds belong 
to the drawer, and they are subject to garnishment.’’ Hobart Nat. 
Bank v. Fordtran (Tex. Civ. App.), 122 8S. W. 413. 

‘‘A city treasurer deposited checks in a bank, indorsed by him 
‘For deposit,’ and the checks were immediately credited to him on 
his passbook, though not in pursuance of any agreement to that 
effect. He had been a depositor in the bank for some years, but had 
no agreement that his cheeks should be treated as cash, or that he’ 
should draw against them before collection. The bank became in- 
solvent before the checks were collected, and their proceeds passed 
into the hands of a receiver. Held, that no title passed to the 
bank except as a bailee, and that the depositor was entitled to the 


proceeds. 49 Fed. Rep. 790, affirmed.’’ Beal, Receiver, v. City of 
Somerville, 50 Fed. 647, 1 C. C. A. 598, 17 L. R. A. 291. 


R. J. Alfrey, vice-president of the First National Bank of Siloam 
Springs, testified that in this instance this draft was sent to the 
Commercial National Bank of Muskogee, and by it returned to the 
First National Bank of Siloam Springs. A. B. Currants then di- 
rected the plaintiff in error to send the draft to the Exchange Na- 
tional Bank of Muskogee, stating that it would be paid when it 
arrived there. This evidence shows that A. B. Currants still re- 
tained control of the draft to the extent of directing where it should 
go. The evidence of Ford and Alfrey in effect shows that A. B. 
Currants obtained a loan from the bank of the amount of this 
draft. The transaction was in effect the same as though Currants 
borrowed this money on his note, except that he signed the draft 
in place of a note, received credit at the bank for the amount, and 
paid interest on it until the money was actually paid to the bank. 
If the money was not returned to the bank as the proceeds of the 
draft, the bank would charge it back to Currants. Alamo National 
Rank of San Antonio v. Dawson Produce Co., 78 Okl. 235, 190 Pae. 
393. 

The evidence introduced by the plaintiff in error sustains the 
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judgment of the trial court, and this disposes of the second assign- 
ment of error. 

Finding no reversible error, the judgment of the trial court is 
affirmed. 


BANK LIABLE FOR NEGLIGENCE IN TRANS- 
MITTING MONEY 


Deport Hardware Company v. First National Bank of Paris, Court 
of Civil Appeals of Texas. 232 S. W. Rep. 902. 


The plaintiff hardware company of Deport, Texas, wished to 
pay money to a party in Chicago, upon the delivery of a bill of 
lading for ten automobiles. The hardware company took the 
matter up with a bank at Deport, but that bank, having no 
correspondent in Chicago, requested the defendant bank at 
Paris, Texas, to handle the transaction. In accordance with this 
request, the Paris bank wired its Chicago correspondent, the 
National City Bank, to pay $5,350 to W. R. Seott, upon, delivery 
of a bill of lading covering ten automobiles consigned to the 
plaintiff hardware company. The telegram stated that the 
amount was being remitted. On the same day, the Paris bank 
forwarded its draft for $5,350 to the National City Bank in a 
letter directing that that sum be paid to Scott ‘‘as per our wire.’’ 
This letter contained no statement that the payment should be 
made only upon the delivery of a bill of lading. By mistake, the 
telegram was delivered to the National Bank of the Republic of 
Chicago. The letter, however, was delivered to the National 
City Bank as addressed. The National Bank of the Republic 
acknowledged receipt of the telegram, and the National City Bank 
acknowledged receipt of the letter and draft, stating that Scott — 
had been informed of the draft and that, no doubt, he would 
request that the money be turned over to him within a few 
days. Although these acknowledgments gave notice to the Paris 
bank that its telegram had not reached the bank for which it was 
intended, it took no steps to notify the National City Bank that 
the money was not to be paid except wpon the surrender of a bill 
of lading. Some days thereafter, the National City Bank paid 
the money over to Seott without securing bill of lading. The 
automobiles were never received by the hardware company. In 
an action by the hardware company against the Paris bank, it 
was held that the loss was due to the latter’s negligence and 
that it was liable to the hardware company for the full amount. 


Appeal from District Court, Lamar County: Ben H. Denton, 
Judge. 
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Action by the Deport Hardware Company against the First 
National Bank of Paris, Tex. Verdict and judgment for the de- 
fendant, and plaintiff appeals. Reversed, and judgment rendered 
in favor of plaintiff in the sum sued for and costs, including those 
of appeal. 

The Deport Hardware Company, a partnership, instructed the 
First State Bank of Deport to have the First National Bank of 
Paris, Tex., remit to the National City Bank of Chicago, IIl., the 
sum of $5,350 to be paid to W. R. Seott upon delivery by Scott of a 
bill of lading for 10 Ford automobiles, the Deport Hardware Com- 
pany, through its manager, wrote out and instructed the cashier of 
the First State Bank of Deport to have the First National Bank of 
Paris sign and transmit the following: 

**National City Bank, Chicago, Ill. On delivery sign bill of lad- 
ing covering ten new 1918 model Ford touring cars complete May 


and June motors consigned to Deport Hardware Company pay W. 
R. Seott $5350.00.’’ 


The cashier of the First State Bank of Deport phoned the 
eashier of the First National Bank of Paris, and directed him to 
remit the money for the use of W. R. Scott wpon his delivering the . 
bill of lading for the automobiles, and to charge the sum of money 


to the account of the First State Bank of Deport, and then read the 
telegram to be sent. Then the First National Bank of Paris wrote 
and delivered to the Western Union Telegraph Company the fol- 
lowing telegram: 
**Paris, Texas, June 24, 1918. 
‘*National City Bank, Chicago, Ill. On delivery signed bill of 
lading covering ten new 1918 model Ford touring cars complete 
May and June motors consigned to Deport Hardware Company pay 
W. R. Scott fifty-three hundred fifty dollars. We remit today. 
“*TSigned] First National Bank.”’ 


The Western Union Telegraph Company promptly transmitted the 
telegram as worded, but the telegram was never delivered to the 
National City Bank, but was delivered by the telegraph company 
to the National Bank of the Republic of Chicago. The National 
Bank of the Republic of Chicago received the telegram and kept it 
on its files. On same date of telegram the First National Bank 
of Paris wrote and mailed with exchange enclosed the following 
letter : 

**Paris, Texas, June 24, 1918. 

‘*National City Bank, Chicago, Tl. Dear Sir: Herewith find 
our draft No. 1178 for $5350.00 account—use W. R. Scott, in pay- 
ment of collection as stated above. 

‘‘Very respectfully, First National Bank.”’ 
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The First National Bank of Paris, however, claimed in the evi- 
dence that the above letter, orally reproduced on the trial, as act- 
ually written had also the words, ‘‘Pay Scott $5350.00 as per our 
wire of June 24.’’ The National City Bank received the above let- 
ter and answered as follows: 

“Chicago, June 26, 1918. 

‘‘The First National Bank, Panis, Texas. Gentlemen: We ac- 
knowledge receipt of your letter of 24 inst. inclosing your draft No. 
1178 on the Seaboard National Bank New York amounting to $5350.00 
and which is sent to us for the use of W. R. Scott. We have in- 
formed Mr. Scott that this draft has reached us and he will no 
dowbt request that the money be turned over to him in the course 
of the next few days. 

**Very truly yours, 
**R. B. Feussle, Assistant Cashier.’’ 


The following letter was promptly received by due course of 
mail by the First National Bank of Paris, written on the letter head 
of the National Bank of the Republic, Chicago: 


**Chicago, June 26, 1918. 
‘*First National Bank, Paris, Texas. Gentlemen: We acknowl- 
edge receipt of your telegram dated June 24 instructing us to pay 
Mr. W. R. Scott $5350 wpon delivery by him to us of signed B/L 
covering ten new 1918 model Ford touring cars complete May and 
June motors, consigned to Deport Hardware Company, which will 
have our careful attention. Mr. Scott has not called up to the 
present writing. 
**Very truly yours, 
**W. L. Johnson, 
‘Manager Collection Department.’’ 


On July 5 the National City Bank of Chicago, not having re- 
ceived any further instructions from the First National Bank of 
Paris, paid to W. R. Seott the $5,350 without requiring a delivery 
of a bill of lading for the 10 Ford cars. The Deport Hardware 
Company never got the cars, bill of lading, any money or thing of 
value. ; 

It was shown that the First State Bank of Deport was acting for 
the Deport Hardware Company in making the remittance, but the 
First National Bank of Paris was not advised of that fact any more 
than the wording of the telegram would disclose. The First Na- 
tional Bank of Paris was the correspondent of the First State Bank 
of Deport, and the latter had an account with the First National 
Bank of Paris. The Deport Hardware Company had an account 
and deposit with the First State Bank of Deport. The First State 
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Bank of Deport at the time charged the $5,350 to the account of the 
Deport Hardware Company, and the First National Bank of Paris 
charged the sum to the account of the First State Bank of Deport. 
As testified by the cashier of the First State Bank of Deport: 


‘‘The way the First National Bank of Paris came to make the 
remittance was just simply because we did not have a correspondent 
in Chicago and the First National Bank of Paris was our corre- 
spondent.’’ 


It was further testified: 


‘*There is not any charge among our banks for remitting money; 
it is purely a matter of accommodation. It is not necessarily done 
to hold the account and get the business, but, of course, that has a 
bearing on it, I suppose. I don’t think it is necessarily done just 
to hold a man’s business, but it is expected of course. If you have 
got a deposit to make you would make it with your correspondent.’’ 


The witness further said: 


‘*“We handled a number of transactions in the course of which 
we made payments of money to W. R. Scott, consisting of remit- 
tances sent from various Texas banks. Most of these were condi- 
tioned upon the delivery or production of bills of lading, but some 
were not.’’ 


The cashier of the First National Bank of Paris testified: 


‘‘T was called over the telephone by Mr. Grant (cashier of the 
First State Bank of Deport) to transfer funds for the benefit of the 
Deport Hardware Company to the National City Bank of Chi- 
eago. He dictated a telegram that he wished me to send to the 
National City Bank, and I took it down just as he instructed me to 
do, and protested that it was a dangerous thing to undertake to do, 
that it was complicated. I refused at first to undertake it, on ae 
count that we would have to use other agencies to make the pay- 
ment, and that I did not want to be responsible for it. I told him 
I would send it only at his risk, and Mr. Grant said to send it. What 
I meant by his risk, if anything went wrong, the Deport bank 
would back me up. The Corn Exchange National Bank of Chicago 
is the correspondent of the First National Bank of Paris. We have 
never had an account with the National City Bank of Chicago, and 
keep no money there. . . . In sending this telegram I was repre- 
senting the First State Bank of Deport and was acting under the 
instructions of Mr. Grant. I did just simply what he told me to do, 
and we had no interest in it whatever.”’ 


Mr. Feussle, assistant cashier of the National City Bank of Chi- 
cago, testified : 
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‘*I did not receive any notice from the First National Bank of Paris, 
Tex., of any restrictions placed on the payment of the money to W. 
R. Seott prior to July 5, 1918. No notice of the restriction was 
received prior to the payment of Seott. On July 5, 1918, the 
amount of the draft, $5,350, was taken out of the sundry account 
and placed to the credit of W. R. Scott, who has an account in his 
own name on the books of the bank. This was done on July 5, 1918. 
He drew out this amount from time to time, and it was practically 
all paid out to him some time during the month of July.’’ 


The Deport Hardware Company brings the suit for damages in 
the sum of $5,350, alleging negligence as follows: 


**That said First National Bank of Paris, Texas, notwithstanding 
it had notice by receipt of the letters of June 26, 1918, from the 
National Bank of the Republic, and the National City Bank, of 
Chicago, that its telegram of June 24, 1918, had not been delivered 
to the National City Bank of Chicago, and that the National City 
Bank of Chicago had received the said sum of $5,350 for the use of 
W. R. Seott without the restrictions contained in the telegram of 
June 24, 1918, and that said amount would be paid to the said W. R. 
Seott within a few days from said date, negligently and carelessly 
failed to notify the National City Bank of Chicago, Ill., the bank to 
which said remittance of $5,350 had been made, of the restrictions 
on the payment of said money to the said W. R. Scott, requiring the 
said National City Bank of Chicago, prior to the payment of said 
money to said Seott, to require the said Scott to deliver to it, the 
said City National Bank of Chicago, for the use of Deport Hardware 
Company, the said bill of lading covering the 10 new model Ford 
touring cars as set out in the telegram of June 24, 1918, although, 
as plaintiffs aver, it had ample time in which to do so prior to date 
of payment of the money to said Scott by the National City Bank 
of Chicago, and that by reason of said failure and the negligence 
and carelessness of said First National Bank of Paris the National 
City Bank of Chieago on July 5, 1918, paid over the said sum of 
money to the said Seott without securing the bill of lading and 
depriving them of said sum of money and causing them to suffer a 
loss and damage of $5,350, with legal interest from June 24, 1918.’’ 


The defendant answered by general denial, and specially that the 
proximate cause of the damage sued for was negligence of the 
Western Union Telegraph Company, and not this defendant, and 
further that the defendant was not guilty of any negligence. The 
defendant further pleaded that the First State Bank of Deport prom- 
ised and guaranteed to protect it against any loss or damage on 
account of the remittance, and that in the remittance the said First 
State Bank of Deport was acting as the agent of the plaintiff. 

The case was submitted to the jury on the following special is- 
sues: 
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**Question 1. Was the defendant, the First National Bank of 
Paris, guilty of negligence in failing to take any steps to advise the 
National City Bank of Chicago of the restrictions placed on the 
payment of the $5,350 after receiving the letters of June 26, 1918, 
from the National Bank of the Republic and the National City Bank 
of Chicago? Answer: No. 

**Question 2. If you answer the preceding question Yes, then 
you will also answer the following questions: Do you find from a 
preponderance of tht evidence that prior to making any remittance 
for the First State Bank of Deport for the ‘benefit of the Deport 
Hardware Company the defendant and the First State Bank of 
Deport, or Joe Grant, as president of the First State Bank of De- 
port, made an agreement that said remittances would be made at 
the risk of the First State Bank of Deport? Answer: ——. 


The court entered judgment in accordance with the verdict in 
favor of the defendant. 

E. 8. Connor and Edgar Wright, both of Paris, for appellant. 

Long & Wortham and A. P. Park, all of Paris, for appellee. 


LEVY, J. (after stating the facts as above).—The first assign- 
ment of error is: 


‘*The verdict of the jury is contrary to and wholly unsupported 
by any evidence whatsoever, in that there is absolutely no evidence 
to support the answer of the jury made to the first question sub- 
mitted to them by the court; the undisputed evidence showing that 
after the receipt of the letters referred to in the first question that 
the First National Bank of Paris failed to take any steps whatever 
to advise the National City Bank of Chicago of the restrictions 
placed on the payment of the $5,350, and failed to exercise any care 
whatever to_advise the National City Bank of the restrictions placed 
upon the payment of said money.”’ 


The appellee objects to the consideration of the assignment be- 
cause “‘the issue made the basis of the assignment was not excepted 
to before the charge of the court was read.’’ The objection of the 
appellant was incorporated in the motion for new trial. The assign- 
ment is and should, we think, be considered as a complaint of the 
verdict, as being without sufficient evidence to support it. And the 
complaint is, we think, to the extent that the evidence fails as a 
matter of law to support the verdict of the jury. It is believed that 
the assignment may legally be considered. Express & Baggage Co. 
y. Ablon, 218 S. W. 1030. 

Looking at the evidence from the standpoint of the parties and 
the duties and liabilities of each, it fully appears that the Deport 
Hardware Company wanted to pay $5,350 to W. R. Scott at Chi- 
eago for 10 Ford automobiles, and selected the National City Bank 
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of Chicago as the agency to receive and pay over the money to 
W. RK. Scott, conditioned upon his ‘‘delivery’’ to that bank of 
‘signed biil of lading, covering 10 new model Ford touring cars 
complete, May and June motors, consigned to Deport Hardware 
Company.’’ The order for the payment of the money by the Na- 
tional City Bank was to be in the form of and in accordance with 
a telegram, which was written out by the Deport Hardware Com- 
pany, and which specified the condition wpon which the money was 
to be paid over to W. R. Scott. The First State Bank of Deport, 
having no correspondent at Chicago, and under instructions from 
the Deport Hardware Company, procured its correspondent, the 
First National Bank of Paris, to send the telegram, and transmit 
the money, as instructed. The First National Bank of Paris con- 
sented, and undertook to send the telegram and transmit the money 
in accordance with the terms of the instructions. The wording of 
the telegram received and transmitted by the First National Bank 
of Paris plainly disclosed to the First National Bank of Paris that 
the Deport Hardware Company was unwilling to have, and did not 
authorize, the payment of the money to Scott except upon the 
condition that the bill of lading for the transportation of the auto- 
mobiles be delivered by Scott to the bank making the payment to 
him of the money. The First National Bank of Paris, having con- 
sented to make the remittance of the money in accordance with the 
instructions which the telegram directed and empowered it to ex- 
ecute, was under the legal duty to use due care and diligence in 
performing the task which it has set itself to do. Did the defendant 
bank therefore under the cirewmstances exercise due care and dil- 
igence? It appears conclusively that the defendant bank was in- 
formed by the receipt of the letter of June 26 signed by the man- 
ager of the collection department of the National Bank of the Re- 
public of Chicago that said bank had received the telegram of 
June 24, sent by the defendant bank to the Nationa! City Bank of 
Chicago. The letter was on the letterhead of the National Bank 
of the Republic, and literally set out the wording of the telegram 
sent by the defendant bank to the other bank. This letter also 
informed the defendant bank the telegraphic order to pay the 
money ‘‘will have our careful attention.”’ And the defendant bank 
reasonably understood from the letter of June 25 from the National 
City Bank of Chicago that it had not received the telegram of June 
24. In this letter mention was made only of receipt of the draft, 
and no mention was made of the telegram or its receipt. The de- 
fendant bank knew then that the telegraph company had negli- 
gently failed to deliver to the National City Bank the telegram ex- 





736 THE BANKING LAW JOURNAL 


hibiting to it the restrictions and conditions required for the 
payment of the money to Seott. And the defendant bank reason- 
ably knew in the circumstances that on account of the misdelivery 
of the telegram the National City Bank of Chicago would not have 
information, unless further advised, of the restrictions and condition 
placed on the payment of the $5,350 to Seott. And it conclusively 
appears from the evidence that the defendant bank did not, after 
knowing of the misdelivery of the telegram, take any steps to advise 
the National City Bank of Chicago of the condition and restriction 
upon the payment of the money over to Scott, and that on July 5 
the National City Bank of Chicago, not having received any in- 
structions in accordance with the telegram, paid Scott the money. 
The proximate cause of the loss, it would conclusively appear from 
these facts, was the omission on the part of the defendant bank to 
advise the National City Bank of Chicago, having ample time to do 
so after knowledge of the misdelivery of the telegram, of the condi- 
tion and restriction placed upon the payment of the money to 
Seott. It does appear, as contended by appellee, that the letter of 
the defendant bank, in inclosing the draft, used the words ‘‘Pay 
Scott as per wire of June 24 $5350.00.’’ Even so, the knowledge 
on the part of the defendant bank that the telegram had miscarried 
would put it wpon notice and require it to discharge the duty of 
acquainting the National City Bank of Chicago of the instructions 
and condition contained in the telegram. The negligence; if any, 
of that bank would not avail the defendant bank, sued, as it is, for 
its own negligence proximately causing the loss. And the petition 
of the plaintiff is not holding nor undertaking to hold, the defendant 
bank for any default on the part of the National-City Bank of 
Chicago. 

The agreement on the part of the First State Bank of Deport to 
relieve the defendant bank from liability for the transmission would 
not, and does not, relieve the defendant from omissions negligently 
done by it. And no other ground of negligence than personal omis- 
sion is pleaded against defendant. 

The judgment is reversed, and judgment is here rendered in 
favor of the plaintiffs for the sum sued for, and for all costs of 
court and of appeal. 
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AMOUNT RECOVERABLE ON DISHONOR OF 
DRAFT DRAWN ON FOREIGN COUNTRY 


American Express Company v. Cosmopolitan Trust Company, 
Supreme Judicial Court of Massachusetts. 132 N. E. Rep. 26. 


On September 2, 1920, the plaintiff paid to the defendant bank 
$92,500 for a check or draft on a bank in Genoa, Italy, for 
2,000,000 lire. The draft was promptly forwarded and presented 
to the drawee on September 28th, but in the meantime, the af- 
fairs of the defendant bank had been taken over by the Commis- 
sioner of Banks, and he had notified the Italian bank not to pay 
the draft. On January 27, 1921, the plaintiff tendered the draft 
to the defendant bank and demanded $92,500 with interest from 
September 2, 1920. In an action by the plaintiff against the de- 
fendant, it appeared that while the 2,000,000 lire were worth 
$92,500 at the rate of exchange on September 2nd, they were 
worth only $83,717 on September 28th, and that on January 27, 
1921, the day of the demand, their value had dropped to $74,500. 
It was held that the plaintiff was entitled to recover $83,717, the 
value of the lire on September 28, 1920, the day on which the 
draft was presented and dishonored, with interest from that date. 
The plaintiff was also awarded damages at the rate of 5 per cent. 
on the principal. 


Report from Superior Court, Suffolk County; James H. Sisk, 
Judge. 

Action by the American Express Company against the Cosmo- 
politan Trust Company. Reported from the superior court on the 
pleadings and an agreed statement of facts for determination by the 
Supreme Judicial Court. Judgment for plaintiff as stated in the 
opinion. 

Plaintiff paid defendant $92,500 for a draft or creck drawn on 
an Italian banking institution for 2,000,000 lire, which the Italian 
bank refused to pay on presentation by direction of the Commis- 
sioner of Banks, who had in the meantime taken possession of de- 
fendant’s property and business. The first count in the declaration 
sought to recover the amount paid for the draft as money had and 
received to plaintiff’s use. The second count sought to recover as 
damages the value in dollars of 2,000,000 lire on the date on which 
the Commissioner of Banks took possession of defendant’s property 
and. ‘business, with interest at 6 per cent. from that date, and dam- 
ages at the rate of 5 per cent. on the principal. The case was re- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 356-357. . 
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ported on the agreement that, if plaintiff was entitled to recover 
on the first count, judgment should be entered for it for $92,500, 
with such interest as was legally due, and, if not entitled to recover 
on the first count, that judgment should be entered for plaintiff for 
the sum in dollars equivalent to 2,000,000 lire at such rate of ex- 
change and with such interest and damages as was legal. 

Fred T. Field, Samuel Hoar and George K. Gardner, all of Bos- 
ton, for plaintiff. 

Peabody, Brown, Rowley & Storey and Howard W. Brown, all 
of Boston, for defendant. 

PIERCE, J.—This is an action of contract. The declaration is 
in two counts. The first count is for money had and received to 
recover $92,500, with interest at 6 per, cent. per annum from Sep- 
tember 2, 1920, the date of the payment by the plaintiff to the de- 
fendant of said sum. The second count is for damages for the fail- 
ure of the defendant to pay or cause to be paid to the plaintiff on 
presentment at Genoa, Italy, a check or draft which reads as follows: 


**2514 
**Boston, Mass., U. S. A. 
**Lit. 2,000,000 August Thirty-First, 1920. 
** Against our balance pay to the order of American Express Com- 
pany, duplicate being unpaid, the sum of two million lire. 
‘‘Cosmopolitan Trust Company. 
“To Credito Italiano, Genoa, Italy. 
** Signed] W. W. Henderson, 
‘Assistant Manager, Foreign Department. 
**No. 25846.”’ 


The defendant denied each and every allegation of the first count, 
and admitted all the allegations of the second count except such as 
related to the measure of the plaintiff’s damages. The case came on 
to be heard before a judge of the superior court on the agreed state- 
ment of facts, and is before this court on a report of that judge, 
without decision, on the facts agreed. G. L. e. 231, § 111. 

The agreed facts in substance show that on September 2, 1920, the 
plaintiff paid the defendant $92,500 and received for such payment a 
check or draft, a copy of which is as above set forth. The plaintiff 
immediately forwarded the instrument to its agent in Genoa, Italy. 
On September 28, 1920, its agent in Genoa duly presented the instru- 
ment to said Credito Italiano and duly demanded delivery of 2,000,- 
000 lire. Credito Italiano thereupon refused to deliver said 2,000,000 
lire or any part thereof, ‘because it had been ordered by the defend- 
ant and by Joseph C. Allen, Commissioner of Banks of Massachu- 
setts, acting in his official capacity and for and in behalf of the de- 
fendant, not to deliver the same. The instrument was duly pro- 
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tested and the protest thereof certified by a notary public, and the 
plaintiff caused the defendant and the bank commissioner to be 
properly notified of the said refusal. 

The Commissioner of Banks of Massachusetts took possession of 
the property and business of the defendant, by virtue of the author- 
ity vested in him by St. 1910, ¢. 399, on September 25, 1920, and 
since that time has been in charge of the property and business of 
the defendant. In accordance with St. 1910, ce. 399, § 8 (G. L. e¢. 167, 
§ 28), the commissioner caused to be published a notice calling on 
all persons having claims against the defendant to present the same 
and make legal proof thereof not later than March 15, 1921. On 
January 27, 1921, the plaintiff tendered the defendant the said check 
or draft, and in compliance with the terms of the notice presented 
and made legal proof of a claim for $92,500, that being the amount 
paid by the plaintiff to the defendant September 2, 1920, with in- 
terest thereon. The commissioner refused to accept the said tender 
and rejected the claim, giving notice of said rejection to the plaintiff 
by letter dated January 27, 1921. This action was brought January 
29, 1921. 

On September 2, 1920, the rate of exchange was such that 2,000,- 
000 lire were worth $92,500. On September 25, 1920, and on Sep- 
tember 28, 1920, 2,000,000 lire were worth $83,717, and on January 
27, 1921, 2,000,000 lire were worth $74,500. On the foregoing facts 
the 


‘*plaintiff claims that as a matter of law it is entitled to recover upon 
the first count of its declaration, and it is agreed by the parties that, 
if the plaintiff is so entitled to recover, judgment shall be entered 
for the plaintiff in the sum of ninety-two thousand five hundred dol- 
lars ($92,500) with such interest thereon as is legally due upon the 
facts herein agreed to. The defendant claims that the plaintiff as 
a matter of law is not entitled to recover upon said first count but 
the defendant admits that if the plaintiff as a matter of law is not 
entitled to recover upon said first count then the plaintiff is entitled 
to recover upon the second count of its declaration, and it is agreed, 
that in this event judgment shall be entered for the plaintiff for a 
sum in dollars equivalent to two million (2,000,000) lire at such rate 
of exchange as ought legally to be used upon the facts herein agreed 
to with such interest thereon and such damages, if any, as are legal- 
ly due upon the facts herein agreed to.’’ 


Upon the agreed facts the defendant bank sold and the plaintiff 
purchased credit in the form of a draft drawn against funds which 
the defendant had standing to its credit with a banking institution 
in Genoa, Italy, called Credito Italiano. The draft sold is a direc- 
tion to the foreign correspondent bank to pay to the holder of the 
draft on demand the sum of money named therein as directed. The 
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transaction was one of purchase and sale. It was not executory, it 
did not establish a trust or an agency, and it was completed with 
the delivery of the draft. Beecher v. Cosmopolitan Trust Co., 237 
Mass. , 131 N. E. 338; Cosmopolitan Trust Co. v. Ciarla, 237 
Mass. , 131 N. E. 337; Kuehne v. Union Trust Co., 133 Mich. 
602, 95 N. W. 715. The thing sold was the credit; the draft was but 
a means of establishing or transmitting the credit; it was the evi- 
dence of a completed transaction. Legniti v. Mechanics & Metals 
National Bank of New York, 230 N. Y. 415, 130 N. E. 597. Should 
the draft in these circumstances be dishonored the plaintiff must 
seek his remedy in an action for damages for breach of the obliga- 
tion which the law attached to the transaction; he cannot have the 
money paid restored in an action for money had and received be- 
cause the consideration for the money so paid has not failed or sub- 
stantially failed. Suse v. Pompe, 8 C. B. N. S. 538, 565. It results 
that the plaintiff cannot recover on his first count. 

Under the second count of the declaration the defendant con- 
tends that the draft or check which the plaintiff purchased of the 
defendant and presented to the Credito Italiano is not a bill of ex- 
change in the sense these descriptive words were intended to be 
used when the provisions of R. L. ec. 73 §9 (G. L. e. 107, § 9), were 
originally enacted in St. 1825, c. 177, and further contends that the 
governing statute is R. L. v. 73, § 10 (G. L. e. 107, § 10). A cheek 
is defined in R. L. e. 73, § 202 (G. L. ¢. 107, § 208), as follows: 


**A check is a bill of exchange drawn on a bank payable on de- 
mand.’’ 


This statute was first enacted in 1898 ( Chapter 533, § 185) as 
part of the so-called Negotiable Bills Act. The law in reference to 
damages on bills payable outside the United States contained in R. 
L. ¢. 73, § 9 (G. L. e. 107, § 9), in substance had been in force since 
St. 1825, ¢. 177. In enacting R. L. ec. 73, § 202, the Legislature made 
every provision of the statute originally contained in St. 1898, ¢. 533, 
‘‘applicable to a bill or exchange payable on demand apply to a 
check.’’ No reference is made to R. L. e. 73, § 9. It seems plain 
that the Legislature would have expressly exempted that species of 
bill of exchange classified as check from the operation of R. L. e. 
73, § 9, if such had been its intent. In the absence of any reference 
to that chapter and section it must be presumed the Legislature in- 
tended the chapter and section to apply to every species of bill of 
exehange which is drawn or indorsed within this commonwealth and 
payable beyond the limits of the United States. 

As this is an action at law without the intervention of the 
Commissioner of Banks, we see no reason why the plaintiff is not 
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entitled to a judgment which shall measure its damages in strict 
conformity to the statute. Kittredge v. Osgood, 161 Mass. 384, 37 
N. E. 369; Rickman v. Rickman, 180 Mich. 224, 146 N. W. 609, Ann. 
Cas. 1915C, 1237, note 1249. It follows that judgment should be 
entered for the plaintiff in the sum of $83,717, with interest from 
September 28, 1920, and damages at the rate of 5 per cent. wpon the 
principal. 
So ordered. 


LIABILITY OF BANK DELIVERING BILL OF 
LADING WITHOUT COLLECTING 
ATTACHED DRAFT 


Northwestern National Bank of Minneapolis v. People’s State Bank 
of Courtland, Kans., Supreme Court of Kansas. 200 Pac. Rep. 278. 


The seller of certain cars of potatoes drew sight drafts on the 
purchaser, in favor of the plaintiff bank, attached them to the 
bills of lading and gave written instructions to deliver documents 
on payment of drafts only. The plaintiff bank forwarded the 
drafts to the defendant bank for collection. The defendant bank 
delivered the bills of lading without collecting the drafts. The 
potatoes were of inferior quality and the shipper authorized the 
consignee to make allowances to his customers on that account, 
so that less than the actual price of the potatoes was received. 
It was held that the plaintiff was entitled to recover only the 
actual damages sustained, which in this case was nothing, be- 
eause the plaintiff bank received all that the potatoes were worth. 


Appeal from District Court, Republie County. 

Action by the Northwestern National Bank of Minneapolis, Minn., 
against the People’s State Bank of Courtland, Kan. Verdict and 
judgment for defendant, and plaintiff appeals. Affirmed. 

N. J. Ward, of Belleville, for appellant. 

Pulsifer, Hunt & Short, of Concordia, for appellee. 


WEST, J.—W. H. Ferrell & Co. of Minneapolis, Minn., sold three 
shipments of potatoes to R. Cameron of Courtland, Kan., consigning 
two of them, shippers’ orders, to W. H. Ferrell & Co. at Mankato, 
Kan., and one, shippers’ orders, to Phillipsburg, to notify H. C. Bick- 
ford. With each shipment was a sight draft, drawn by W. H. Fer- 
rell & Co. on R. Cameron in favor of the plaintiff, attached to the 
bill of lading and indorsed in blank by W. H. Ferrell & Co., with 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 132. 
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written instructions: ‘‘Deliver document on payment of draft’ only. 
Return at once if not accepted or paid. Telegraph non-payment of 
drafts of $500 or over’’—signed by the plaintiff bank. _ These were 
sent to the defendant for collection. 

The cashier of the defendant bank detached the bills of lading 
and delivered them to Cameron without collecting any money on 
the drafts. Cameron obtained possession of the potatoes, which he 
claims were not up to the quality agreed upon. He procured a re- 
duction on the two cars sold to one customer and took over the 
other car and retailed it out, receiving altogether from the three 
ears $814.41 less than their cost. 

The plaintiff sued, alleging, in substance, that the defendant bank 
failed to follow instructions, and asked for damages in the sum of 
$814.41, with interest, alleging that if the defendant made any re- 
duction to Cameron it was without the knowledge or authority of 
the plaintiff, and averring that the defendant undertook to handle 
and collect the drafts in accordance with instructions given, and 
that the plaintiff was the owner and holder of the drafts. 

The amended answer, after a general denial, admitted receiving 
the drafts for collection and remittance; alleged that the potatoes 
were of inferior quality and that the shippers authorized Cameron 
to make reasonable allowance to the customers to whom he had 
sold some of them, that the potatoes were sold for all that they 
were, in fact, worth, and that the shipper and buyer had settled 
for the loss, and had done so at the suggestion of the plaintiff, whe 
accepted and approved and ratified the settlement. 

The jury found for the defendant, and in answer to special ques- 
tions found that the settlement between Ferrell and Cameron in- 
cluded the shortage on the draft. 

The plaintiff appeals, and insists that, being the owner of the 
drafts and having turned them over to the defendant bank for 
collection, and the latter having failed to follow the written instruc- 
tions, the plaintiff is entitled to recover the difference between the 
face of the drafts and the amount realized from the sale of the 
potatoes. 

The defendant’s theory is that the drafts were unaccepted; that 
the plaintiff has received all that the potatoes, for which the drafts 
were drawn, were worth, and that the shortage was settled for by 
the consent of the plaintiff and with its appproval, and that the 
court correctly charged the measure of damages to be the real loss 
suffered by the default of the defendant bank; in other words, that 
the action is really for the conversion of personal property and the 
recovery is limited to the value thereof. 

Ordinarily, when a bank undertakes to make a collection for a 
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customer it must follow instructions, and can depart therefrom only 
at its peril. This rule is fully conceded by the defendant’s counsel, 
who ask, ‘‘What, then, is the measure of damages for our having so 
departed?’’ and answer, the actual loss sustained. 

Our attention has been called to no decision in this state bearing 
directly on this point, although numerous eases involving the co-- 
lection of bills of lading and collections of negotiable paper by one 
bank for another have been before us. Mitchie on Banks and Bank- 
ing (vol. 2, p. 1517, § 175), thus states the rule: 


‘“‘The damages which the holder of a bill, note, or draft is en- 
titled to recover of a bank guilty of negligence of default as a col- 
lecting agent is the actual loss occasioned by such negligence. While 
the face of the hill, note, or draft is, prima facie, the measure of the 
damage which the party interested therein has sustained, yet the 
collecting bank may, notwithstanding its. default or breach of duty, 
show the actual damage which has been sustained by the interested 
party, or may skow that no damage has been actually suffered by 
him in defense of such action brought against it.’’ 


7 Corpus Juris, 623, § 297, says: 


‘Where a bank which has undertaken the collection of a bill or 
note has been guilty of negligence in the performance of its 
duties, the damages which the depositor is entitled to recover are 
measured by the actual loss occasioned by the improper conduct of 
the bank. While the amount of the bill or note placed in the hands 
of the bank is prima facie the measure of its liability, defendant 
may migitate the damages by showing either the solvency of the 
maker or acceptor, the insolvency of the indorser, that the paper 
was partially or wholly secured, or that any other fact existed 
which would lessen the actual loss to plaintiff, and if it appears 
that the depositor has not been injured, nothing can be recovered 
beyond nominal damages.’’ 


In support of this text authorities are cited from Alabama, 
Arkansas, Indiana, Kentucky, Louisiana, Massachusetts, Michigan, 
Minnesota, Missouri, Nebraska, New York, North Carolina, North 
Dakota, Oklahoma, Pennsylvania, Tennessee, Texas, West Virginia, 
the Supreme Court of the United States, and England. 


‘Tt is a fundamental principle that negligence on the part of an 
agent in the transaction of the business of his principal will not 
render him liable for damages unless his negligence results in an 
actual injury to his principal. And as a corollary the damages re- 
coverable by a principal for the negligence of his agent are the 
actuai loss which the principal has suffered. So it would seem to 
follow that a recovery for the negligence of a collecting bank re- 
sulting in a failure to make the collection should be limited to the 
aciual loss suffered by its customers.”’ 3 R. C. L. 631, § 260. 
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In a note, 1 L. R. A. (N. 8.) 246, Judge Story is quoted to the 
effect that, although negligence may be wrong, yet if it is without 
damage it will not avail, for ‘‘to maintain an action both must con- 
cur. . . .’’ In Jefferson County Sav. Bank v. Hendrix, 147 Ala. 
670, 39 South. 295, 1 L. R. A. (N. S.) 246, an action for failure tv 
present a check deposited for collection and to give notice of its 
dishonor, the court said: 


**But the damages recoverable are by no means necessarily the 
amount of the check. . . . It will, therefore, not suffice for the 
owner to hail the collector bank into court and implead that ‘You 
took this check to collect it; you did not do your duty in that re- 
gard and of consequence the check was not collected; therefore, the 
cheek is yours, and the amount of it in money is mine and in your 
hands for me, and you must pay me that amount.’ ... The mere 
failure of collection of the check does not demonstrate the loss to 
the owner of the demand for which it was given, or any part of 
such demand. The owner should say to the bank: ‘You took this 
check for collection. Certain duties were thereby devolved upon 
you. . . . You failed to perform those duties. . . . Because of its 
non-payment I have suffered damages in the sum of so many dollars. 
For these damages you are liable to me, and must account in this 
action.” 147 Ala. 675, 676, 39 South. 295, 296 (1 L. R. A. [N. 8.] 
246.) 


To a similiar effect is First National Bank of Decatur v. Henry, 
159 Ala. 367, wherein the court quoted with approval from 1 Dan. 
on Nego. Instruments, § 329, that the measure of damages is the 
actual loss suffered. In Second Nat. Bank v. Bank of Alma, 99 Ark. 
386, 138 S. W. 472, it was held that— 


**A collecting bank which wrongfully surrenders a bill of lading 
attached to a draft is liable only for the actual loss which results 
from such unauthorized act.’’ Syl. 2. 


See, also Chapman v. McCrea et al., 63 Ind. 360; Farmers’ Bank 
& Trust Co. of Stanford v. Newland, 97 Ky. 464, 31 S. W. 38; Lord 
v. Hingham National Bank, 186 Mass. 161, 71 N. E. 312. 

In First Nat. Bank v. Fourth Nat. Bank, 77 N. Y. 320, 329 (33 
Am. Rep. 618), the court among other things, said: 


‘““When the agent so deals with the draft as to secure and pre- 
serve to his principal all his rights and remedies against the prior 
parties to the bill, he is liable only for the actual or probable dam- 
ages which his principal has sustained, in consequence of his negli- 
genee. . . . In all these cases, the negligence of the agent being 
established, it is a question of damages, and the agent may show, 
notwithstanding his fault, that his principal has suffered no dam- 
ages; and the recovery can then be for nominal damages only. He 
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may show, in reduction of the damages, that if he had used the 
greatest diligence the bill would not have been accepted or paid, or 
that his principal holds collaterals, or has an effectual remedy 
against the prior parties to the bill.’’ 


To the same general effect is First Nat. Bank v. Fourth Nat. 
Bank, 89 N. Y. 412. In National Bank v. Brogden & Bryan, 98 
Tex. 360, 83 S. W. 1098, the bank received from the shipper of a 
earload of apples a draft on the consignee for the purchase price 
with the bill of lading attached, and, without surrendering the 
draft, took from the consignee a draft for the price on third parties 
and delivered the bill of lading to him. The third parties refused 
payment, and it was held that the bank was liable to the shipper, 
but that the measure of damages was not the amount of the draft 
but the value of the apples at their destination, less freight charges. 
In Van Wart v. Wooley et al., 3 B. & C. Reports, 439, the action 
was for damages for failure to give due notice of the non-acceptance 
of a bill of exchange. Abbott, C. J., said: 


‘‘The plaintiff is therefore entitled to maintain his action against 
them, to the extent of any damage he may have sustained by their 
neglect. . . . If, as between the plaintiff and Irwing & Co., he has 
made the bill his own, and cannot call upon them for the amount, 
his damage will be to the full amount for which the verdict has 
been taken. If he siill retains a remedy against them, and has 
only been delayed in the pursuit of such remedy as he might have 
had against the drawer, a bankrupt, the amount of his loss has 
not been inquired into or ascertained, and is probably much less than 
the amount of the bill.’’ Pages 444, 445. 


Towards the close of the opinion it was said: 


‘*In the present case it does not appear that Irwing & Co. have 
sustained. any damage by the want of notice of the non-acceptance 
of the bill. Cranston, the drawer, was not entitled to such notice; 
he had no right to draw, and he sustained no prejudice. He had 
become bankrupt some weeks before notice of the non-acceptance 
could have reached Irwing & Co.; nothing appears to show that they 
have lost any remedy that they might have had either against him 
or his estate, if they could ever have had any; but even this does 
not appear affirmatively, the circumstances under which they re- 
ceived the bill not being disclosed, and possibly they may have received 
ic upon the terms of being accountable only in case it should be 
accepted, and not otherwise.’’ Page 448. 


It was therefore ordered that the case be again submitted to a 
jury to ascertain the amount of this loss, unless the parties could 
agree thereon. 

There is a feeling that negotiable paper intrusted to a bank for 
collection should be so handled that its face value may be forthcom- 
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ing in order that the commercial world may not be disturbed by 
failure to treat such paper with the sacredness it deserves, and it is 
doubtless true that a bank collecting commercial paper, or a bank in- 
trusted with the commission to handle other valuable securities, 
must use due diligence in the performance of its duties. But it 
would be a harsh rule which would require a bank in all instances 
to account for the face value on all paper intrusted to it. 

The general doctrine is that one who has suffered damages by 
the negligence of another may recover such damages and no more; 
and we know of no rule of the law merchant applicable to bills of 
lading with drafts attached constituting an exception to this general 
rule. Certainly the authorities cited and referred to seem over- 
whelmingly to bear out such general rule rather than to sustain the 
claimed exception thereto. 

Concluding, as we are compelled to do, therefore, both upon 
principle and upon authority, that the trial court adopted the cor- 
rect measure of damages, its judgment is affirmed. 

All the Justices concurring. 


TRUST COMPANY LIABLE IN ALLOWING 
TRUST FUNDS TO BE DEPOSITED IN 


INDIVIDUAL ACCOUNT 


Whiting v. Hudson Trust Company, N. Y. Supreme Court. 189 N. Y. 
Supp. 745. 


Eckerson held a power of attorney executed by Denham, 
which authorized him to draw checks against Denham’s account. 
He drew a check for $7,000, payable to himself as trustee, which 
he deposited in the defendant trust company in his personal ae- 
count. The account was entitled John C. R. Eckerson, ‘‘Special’’. 
Upon Denham’s death, Eckerson became one of the executors 
of his will. Some time later, he sold bonds belonging to the 
estate, for which he received checks aggregating $40,285.70, pay- 
able to himself as executor. These checks he also deposited in 
his personal account in the defendant trust company. Eckerson 
withdrew a large portion of the deposit and applied it to pur- 
poses not connected with Denham’s estate. After Eckerson’s 
death, the plaintiff, who was a co-executor of Denham’s will, 
brought suit against the trust company. It was held that the 
trust company was negligent in not realizing that Eckerson was 
misappropriating the funds of the Denham estate, and that it was 
liable for the amount lost through its negligence. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 323. 
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Action by Richard B. Whiting, as surviving executor of the will 
of William Richard Denham, deceased, against the Hudson Trust 
Company and others to recover funds misappropriated. Judgment 
for plaintiff. 

See, also, 174 N. Y. Supp. 883; 107 Mise. Rep. 71, 175 N. Y. 
Supp. 726; 182 N. Y. Supp. 90. 

Gilbert D. Lamb, of New York City, for plaintiff. 

Holm, Whitlock & Searff, of New York City, for Hudson Trust 
Company. 

Robert J. Mahon, of New York City, for Edith C. Eckerson, 
executrix. 

MacIntosh Kellogg, of New York City, for Howard C. Taylor as 
agent, etc. 


COHALAN, J.—This action is brought to recover a fund of 
$48,959.49 and interest, deposited in the Hudson Trust Company in 
the years 1915 and 1916 by one Eckerson then a co-executor with 
the present plaintiff under the will of William R. Denham, deceased. 
Of this fund there is now remaining on deposit approximately $11,- 
000. Of the balance $29,195 was transferred by Eckerson to the 
estate of one Snyder by check drawn to the order of said estate and 
deposited in that estate’s account in the same trust company. There 
was also paid out of this fund by Eckerson $1,385, fees of lawyers 
and brokers in the sale of a bond and mortgage belonging to the 
Snyder estate. The ‘balance of this fund, approximately $7,400, it is 
claimed, was paid out for purposes other than for the benefit of the 
Denham estate. The plaintiff seeks to recover from the Hudson 
Trust Company the balance on deposit with it, together with trust 
company interest from October 21, 1916; to obtain a judgment 
against the Snyder estate for the amount of the trust fund received 
by it, with legal interest from June 1, 1916, and for the additional 
sum of $1,385 expended for the use of that estate, with interest 
thereon; to obtain an account from the trust company of the entire 
fund deposited with it and judgment against the trust company for 
any moneys disbursed and for which it may be liable by reason of 
its having participated in such diversion with the depositor, with 
notice of the misappropriation. There is also the usual prayer for 
general relief. 

Eckerson for many years prior to the death of Denham and up 
to the time of his own death had been a trustee of the Snyder es- 
tate, having been in its early days its executer, and had been acting 
as attorney in fact for Denham from April, 1915, to Denham’s death 
in September of that year, and after his death and the probate of 
his will became one of the co-executors with the plaintiff. The 
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power of attorney that Eckerson had from Denham was a broad 
one, and authorized him to draw checks on the Denham bank ac- 
counts, to open new bank accounts for Denham, to have access to 
his safe deposit box containing his securities, and to do many other 
things unnecessary to mention here. A few days prior to Denham’s 
death Eckerson drew a check for $7,000, payable to himself as trus- 
tee, and signed it, ‘‘ William R. Denham, by John C. R. Eckerson, 
Attorney in Fact.’’ This check was made out on one of Denham’s 
printed checks and drawn upon the United States Mortgage & Trust 
Company, and on its face showed that Eckerson was acting in a 
representative capacity both as maker of the check and as payee. 
The signature on the check indicated that he was acting under the 
power of attorney, and his authority was manifest from the instru- 
ment creating it. It was shown at the trial that Eckerson was au- 
thorized to draw this money for the use of the Denham estate in the 
event of a delay in the probate of the will. This agency and use of 
the money terminated with Denham’s death. Prior to the deposit 
of this check, but on the same day, Eckerson telephoned the trust 
company, where he already had the following accounts: First, 
‘*Estate of Joseph H. Snyder, John C. R. Eckerson’’; second, a per- 
sonal account; third, an account, ‘‘John C. R. Eckerson, agent’’— 
and talked to Purdy expressing a desire to open an account to be 
kept separate from the other accounts, and Purdy, of the trust com- 
pany, claims he mentioned the word ‘“‘special’’. Purdy testified 
that the check when presented for deposit indicated to him that it 
was a trust, and that for that reason he inquired of Eekerson whose 
money it represented, and that Eckerson said it was his own. Purdy, 
it seems, made no further investigation, and allowed Eckerson to 
open a new account, ‘‘John C. R. Eckerson, special,’’ with this 
check. Purdy could see that the check was drawn by an attorney 
in fact, payable to himself as a trustee, and payable out of moneys 
of the creator of the power, and he should have made further in- 
vestigations before allowing the check to be deposited in what was 
virtually a personal account. Had he communicated with the 
Tnited States Mortgage & Trust Company, the present action un- 
doubtedly would not have arisen, as he would have been made 
aware of the terms of the power of attorney and in all probability 
the reasons for the particular trust, and would thus have seen the 
fallacy of Eckerson’s statement, and the check, if deposited, would 
have been deposited properly in a trust account. Purdy, allowing 
this check to be deposited in this special account without any other 
investigation than Eckerson’s words, was certainly negligent, and 
the negligence was not confined to this incident, as will be seen 
later. The subsequent withdrawals from this account show the 
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intent of Eckerson in depositing the money as he did, and these 
various checks, so drawn, should have put the trust company on its 
guard. 

Some years prior to the death of Denham a firm of brokers had 
purchased for him, in addition to the bonds in Denham’s deposit 
box in 1916, certain bonds, and these identical bonds were in the 
month of April, 1916, brought to this same firm of brokers by Ec- 
kerson and sold by that firm for $18,817.26. Three checks were 
given to Eekerson for that amount and deposited by him in this 
special account. There is no doubt that these bonds so sold were 
the bonds of the Denham estate, and it is clearly shown by the 
testimony of McDonald and Hamon that they must have been re- 
moved from the safe deposit box by Eckerson between the date of 
the execution of the power of attorney and Denham’s death and 
kept somewhere by Eckerson up to the time they were sold by the 
brokers. This is further substantiated by a letter of Denham to 
KEekerson directing the selection of certain bonds for use in accord- 
ance with some unknown instructions. In May, 1916, other bonds 
taken from the safe deposit box of Denham were sold by Eckerson 
through the same brokers for $22,468.54. This sum also was paid 
to Eeckerson by checks made payable to him as executor, and, these 
checks were likewise deposited in this special account. Here again 
the trust company permitted checks payable to an executor to be de- 
posited to what was virtually a personal account. There is nothing 
to show any investigation by the trust company with regard to 
these checks. 

About a month prior to the deposit of the proceeds of the sale of 
the bonds the Denham estate had opened an account in the same 
trust company, but these checks were not deposited in that account. 
Eckerson had a method in his madness and deposited in this account 
each cheek and amount received from the property of the Denham 
estate, and presumably the small doubtful items were property of 
the same estate. It is unnecessary to go into each one of the items 
that make up this special account, as it is my belief they were each 
and every one of them Denham estate property. Prior to Denham’s 
death an action was commenced by one Wells against Eckerson as 
trustee of the estate of Snyder, and an interlocutory judgment was 
entered on or about April 20, 1916. It would appear that in Feb- 
ruary or March of that year Eckerson had filed an account in that 
action, and under the judgment he was directed to pay to certain 
beneficiaries under the will certain sums. The same week the bonds 
above referred to were sold by Eckerson, and the money for the 
same deposited in the special account. About three weeks after the 
entry of judgment, and two weeks after the sale of the bonds and 
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deposit in special account Eckerson drew checks on this special ac- 
count and deposited the amounts in the Snyder estate account. J 
think the entire question in so far as the liability of the Snyder es- 
tate is concerned depends entirely upon notice. Eckerson at the 
time of the transfer was the trustee for both estates, and, as the 
trustee of the Snyder estate, had knowledge of his misappropriation 
of moneys from the Denham esiate. The Snyder estate claims that 
under the judgment entered against Eckerson in the Wells action, 
Eckerson having made a payment according to that judgment, the 
plaintiff here cannot hold the Snyder estate. To support this con- 
tention they cite English cases and the dicta in the Massachusetts 
ease. I believe, however, that the previous cases are distinguishable 
from the present, and that the present case follows more after At- 
lantic Mills v. Indian Orchard Mills, 147 Mass. 268, 17 N. E. 496, 9 
Am. St. Rep. 698. It is conceded that the Snyder estate at the time 
the present agent went into possession had approximately $7,000 
on deposit in the IHludson Trust Company account. It is also con- 
ceeded that at the time of the trial there was upwards of $50,000 in 
the hands of Taylor. 

After a careful review of the contentions of the parties herein, 
T believe the Snyder estate to be liable for the amount of the two 
ehecks drawn out of the special account and payable to the Snyder 
estate, and in so deciding I am mindful of the fact that the present 
plaintiff is very negligent of the duties as executor in confining the 
entire charge of the estate to Eckerson and in not keeping track 
of it, as appears to be the fact. 

As to the liability of the Hudson Trust Company, I think enough 
has been shown to hold them liable for their negligence, which 
amounted to practically a participation in the diversion or misap- 
propriation of the funds belonging to the Denham estate. It knew 
or should have known that the check opening the original special 
account was trust money, and the maker, acting in a trust capacity, 
making himself the payee of the check as trustee, certainly should 
have put the trust company on its guard, and it should have made 
investigations beyond the conference with Eckerson himself. Later, 
when the checks came from the brokers payable to Eckerson as 
executor, it again permitted him to deposit them in the special ac- 
count, which was virtually a personal account, without making any 
investigation or without questioning the deposit of the checks in 
that account. Subsequently it knew or should have known that 
Eckerson was using this special account for his own personal mat- 
ters, as shown by the garage check and others, and, furthermore, it 
knew that out of this account were drawn two very large amounts 
on or about the same time that the proceeds of the bond sale were 
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deposited, which were deposited immediately in the Snyder account 
in their own company. All these transactions should have put it 
eon guard that Eckerson was commingling trust funds and executor’s 
funds and drawing upon them for his personal matters. I am con- 
strained to hold this company liable to the extent prayed for. The 
moneys expended by Eckerson for the sale of the mortgage in 
question are not chargeable to the Snyder estate. There is nothing 
shown to release Eckerson’s estate. 
Judgment accordingly. 


APPOINTMENT OF TESTAMENTARY GUAR- 
DIAN 


In re Underhill’s Estate, New York Surrogate’s Court. 189 N. Y. 
Supp. 448. 


Under the statutes of New York (Domestic Relations Law, 
Section 81), only the father or mother of an infant may be ap- 
pointed guardian of the infant by the provisions of a will. 


In the matter of the estate of Lucille H. Underhill, infant. Ap- 
plication for letters of testamentary guardianship. Application 
granted in part. 

Frank R. Greene, of New York City, for petitioners. 

Joseph A. Dedin, of New York City, special guardian. 


FOLEY, S.—This is an application for the issuance of letters of 
testamentary guardianship to Henrietta D. Underhill, the mother of 
the infant, and to Claude V. Pallister, of Mountain Lakes, N. J. The 
above-named persons were appointed testamentary guardians in the 
last will and testament of James W. Underhill, the father of the 
infant. 

Section $1 of the Domestic Relations Law (Consol. Laws, ec. 14) 
provides that— 


‘**Either the father or mother may in the lifetime of them both, 
by last will duly exeeuted, appoint the other the guardian of the 
person and property of such child, during its minority.”’ 


The statute has no provision for the appointment of the surviving 
parent jointly with another person. It should be noted that the will 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 407-409. 
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appointed a stranger as testamentary guardian, and in the case of 
his death another stranger was to act. This clause of the will was 
revoked by the codicil, which appointed the wife and Claude V. Pal- 
lister. There is no question here of unfitness or improvidence on the 
part of the surviving parent. 

I am of the opinion that the appointment of any person jointly 
with the surviving parent as testamentary guardian is void and that 
only the surviving parent may qualify. The same conclusion was 
reached by Surrogate Thomas, upon identical facts, in the Matter ef 
Steiner Infants (memorandum filed July 25, 1900). Comment is un- 
necessary on this policy of the law, permitting a parent, in a will, 
to award the custody and property of the child to the surviving 
parent only. 

Letters of testamentary guardianship in this matter may issue 
to the surviving parent only. 


BANK LIABLE IN DAMAGES FOR DISHONOR- 
ING CHECK 


De Launay v. Union National Bank, Supreme Court of South Caro. 
lina.. 107 S. E. Rep. 925. 


The treasurer of a church drew a check on the defendant 
bank, in which he kept a deposit made up of church funds in his 
control. Through a mistake, the bank refused to pay the check. 
In an action by the treasurer against the bank, it was held that 
he was personally entitled to damages, although the funds drawn 
against were not his own. The theory is that a fiduciary is sup- 
posed to be more particular with trust funds than with his own 
money and the dishonor of a check drawn by him as fiduciary is 
a correspondingly greater reflection upon his credit and integrity. 


Appeal from Common Pleas Circuit Court of Richland County; 
W. H. Townsend, Judge. 

Action by Paul De Launay against the Union National Bank. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

Barron, MeKay, Frierson & MeCants, of Columbia, for appellant. 

C. L. Blease, C. T. Graydon, and W. N. Graydon, all of Columbia, 
for respondent. ‘ 


NOTE—For similar decisions see Banking Law Journal Digest (Secon 
Edition) § 884. 
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COTHRAN, J.—The plaintiff sued the defendant bank for dam- 
ages resulting from the dishonor of a check drawn by him upon the 
deposit account standing in his name as treasurer of Trinity Church. 
It was conceded that the bank should have honored the check. From 
a verdict in favor of the plaintiff for $750, the bank appeals. 

The main point raised by the exceptions is that, the account 
standing in the name of the plaintiff as treasurer, his personal credit 
was not affected by the dishonor, and he ts not therefore entitled to 
damages. The theory upon which damages, substantial, but tem- 
erate in amount, are allowed in such cases, is that the dishonor of 
the check presumptively results in injury to the credit of the de- 
positor; it being a declaration against his solvency and correct busi- 
ness dealings. Lorick v. Bank, 74 8S. C. 188, 54 S. E. 206, 7 Ann. 
Cas. 818; Wilson v. Bank, 113 8. C. 508, 101 S. E. 841. A fiduciary 
is supposed to be more particalar with the trust funds than with his 
own, and his laxity in reference to them is correspondingly a greater 
reflection, not only upon his credit, but upon his business methods 
and the scrupulous care which he should exercise. 

The judgment of this court is that the judgment of the circuit 
court be affirmed. 


NATIONAL BANK CANNOT ACT AS FIDUCIARY 
IN PENNSYLVANIA 


In re National Bank of Germantown and Southwark National Bank, 
Orphan’s Court of Philadelphia County, Pa. 


Under Rule XXI of the Orphan’s Court of Philadelphia 
County, Pa., which requires trust companies to keep their trust 
funds entirely separate and apart from their assets and because 
of certain conflictions between State and Federal laws, a. na- 
tional bank will not be authorized by that court to act as ex- 
ecutor, administrator, trustee, or in any other fiduciary capacity. 
The differences between the State and Federal laws, which make 
it improper for a national bank to act as fiduciary, are that the 
Federal law provides that trust funds may be used by a national 
bank in the conduct of its business, where it has first set aside 
in its trust department United States bonds and further provides 
that the books and records pertaining to a trust department of a 
national bank shall be open to inspection by state authorities, 
whereas the State law requires all trust funds of a trust com- 
pany to be kept separate and apart from its assets, and further 
provides that all of the books and records of a trust company 
are subject to inspection by the banking department. The Fed- 
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eral law also provides that the Controller of the Currency may 
appoint a receiver for a national bank under certain conditions. 
The court pointed out that such an appointment would remove 
the control of the trust funds in a national bank beyond the 
reach of state authorities and held that this would make a na- 
tional bank an unsuitable fiduciary. 


Petition for approval under Rule XXI of this court. 


HENDERSON, J.—The National Bank of Germantown and the 
Southwark National Bank have petitioned for approval under our 
Rule XXI, as amended January 12, 1921, relating to Trust and 
Surety Companies. These applications are opposed by our Ex- 
aminets of Trust and Surety Companies and by the Commissioner of 
Banking of this Commonwealth, who appeared by the Attorney 
General 

Both of these National Banks have acquired fiduciary and surety 
funetions hy complying with the Acts of Congress. The question is 
therefore raised as to whether this Court should approve them for 
appointment in fiduciary capacities, and accept them as surety. We 
shouid approve them unless the Federal Acts are in contravention of 
the law and established practice of this Commonwealth. 

The amendment of the Federal Reserve Act, dated 26 Sept. 1918, 
Sec. 2 (k), provides: (Barnes’ Federal Code—Supplement 1921, p. 


395) 


“To grant by special permit to National banks applying there- 
for, when not in contravention of State or local law, the right to 
act as trustee, or administrator or executor, registrar of stocks and 
vonds, guardian of estates, assignee, receiver, committee of estates 
of lunatics, or in any other fiduciary capacity in which state banks, 
trust companies or other corporations which come into competition 
with national banks are permitted to act under the laws of the 
State in which the national bank is located.’’ 


The control of fiduciaries and sureties is peculiarly the subject 
of State regulation. In a finai analysis, the approval of a surety or 
appointment of fiduciary is not a question of administration, but e 
question of the exercise of a reasonable judicial discretion. See 
the brilliant opinion of Judge Penrose in American Banking and 
Trust Co., 4 D. R. 757. In the First National Bank v. Union Trust 
Co., 244 U. S. 416-26, Mr. Chief Justice White, in construing this 
Act, said: 


‘‘Of course as the general subject of regulating the character of 
business just referred to is peculiarly within state administrative 
control, State regulations for the conduct of such business, if not 
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discriminatory or so unreasonable as to justify the conclusion that 
they necessarily would so operate, would be controlling upon banks 
chartered hy Congress when they came in virtue of authority con- 
ferred upon them by Congress to exert such particular powers.”’ 


This Act of Congress was passed to aid National banks to com- 
pete with State banks ‘‘whose business,’’ to quote the language of 
Chief Justice White in the case last cited (p. 426), ‘‘in a greater or 
less degree rivals that of national banks, thus engendering from the 
State law itself an implication of authority in Congress to do as to 
niational banks that which the state law has done as to other cor- 
porations.’’ 

Thus we see that the right of Congress to enact this legislation 
is derived from the necessity of aiding national banks to maintain 
their supremacy and to ‘‘rival’’ similar State Corporations. 

Service and honor are the keynotes to this branch of the law 
in England. In Lewin on Trusts (12th Ed.) 780 we find it said: 


‘*Tt is an established rule in general, that a trustee (and all fidu- 
ciaries are ineluded) shall have no allowance for his trouble and 
loss of time.’’ 


In Pennsylvania to service and honor we have added compensa- 
tion to fiduciaries. In Beager’s Estate, 15 8S. & N. 65, our Supreme 
Court said: 


‘‘He who takes upon him a trust, takes it for the benefit of him 
for whom he is intrusted, but not to take any advantage for him- 


self.’’ 


In Harrison's Estate, 217 Pa.. 207-210, our Supreme Court, 
speaking by Mr. Justice Mestresat, said: 


‘‘It should be understood by trust companies as well as individ- 
uals that the position of a trustee is not to be sought or granted for 
the purpose of profit. Fair compensation . . . is all that a trustee 
has a right to demand, and all that any court should award.’”’ 


Under the Federal Statute, service, honor and fair compensation 
are subordinated to the idea of profits. A chancellor should hold 
his nose at the mere suggestion that trust estates may be used for 
the benefit of the trustee. If the commissions allowed fiduciaries 
are such that federal banks, without them, suffer in the race with 
our old-fashioned trust companies, an inquiry may be pertinent as 
tc whether the seale of commissions should not be revised down- 
ward and thus mitigate the injury to trust estates which probably 
will result from this seramble for the business. 
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The first reason urged in support of the contention that the 
Federal Statute is in contravention of the law of the State, involves 
this very problem of making a profit from trust estates. The 
amendment to Section K, of 26 Sept. 1918, provides: 





‘Funds deposited or held in trust by any bank awaiting invest- 
ment shall be carried in a separate account, and shall not be used 
by the bank in the conduct of its business unless it shall first set 


aside in the trust department United States bonds or other securities 
approved by the Federal Reserve Board. 








Our Act of 9 May 1859, P. L. 159, See. 5, requires trust com- 


panies to keep trust funds separate and apart from their assets. 

Under this provision our State Banking Department has required all 

trust funds to be deposited in a separate banking institution. 
When our State Commissioner of Banking 







demanded that our 
Act 9 May 1859, be respected, the Governor of the Federal Re- 
q serve Board at Washington wrote to our State 











Commissioner, con- 
fessing his inability to require conformity with our Statute, and 
said: 


‘This provision specifically authorizes national banks exercising 
fiduciary powers to deposit in the commercial department trust 
funds held awaiting investment, provided, that the bank first set 
aside in the trust department either United States bonds or other 
approved securities. The Federal Reserve Board is of the opinion 
that it is without authority, in the face of this express provision 
of law, to impose upon national banks a different requirement as to 
how the. banks must deal with trust funds held awaiting invest- 
ment. 

‘The Federal Reserve Board is, of course, aware of the advan- 
tages of having the requirements of State and Federal law gen- 
erally uniform. It has always held, however, that its power to reg- 
ulate is limited by the terms of the Federal Reserve Aet. In this 
particular instance the Board does not believe that the difference 
between the requirement of the State law and the requirement of 
Seetion II (k) of the Federal Reserve Act, as amended, is of such 
importance as a practical matter. 2 




















No one familiar with our law could say that it is of no practical 
importance whether or not a corporate trustee is permitted to 
mingle trust assets with its own and use them for its private cor- 
porate profit. The principle that trustees are forbidden to make a 
profit out of a trust fund is elementary and the very heart of the 
law relating to fiduciaries. Onee the heart is corrupted in this re 
spect who could stop the spread vf the corruption? 

If the Federal provision is to prevail every fiduciary will have 
two masters to serve—the trust estate and the corporation; sound 
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public policy requires that they should not be put into any such 
position. 

When our Banking Commissioner learned that he could expect 
no co-operation from the Governor of the Federal Reserve System 
he was advised by the Attorney General to enjoin any bank refusing 
observance of the Act of 9 May 1889. See opinion of Hon. Bernard 
J. Myers, Deputy Attorney General, 30 D. R. 63. 

It is true our Rule XXI requires all trust companies to file a 
stipulation agreeing to observe this practice, but have we the power 
to make and enforce such a rule in opposition to the plain language 
of the Federal Statute? Shall we not occupy stronger ground by 
declaring this provision in contravention with the State law? 

The second point of alleged conflict of the Federal with the 
State law, is in Section 2 of the Amendment to See. II (k) above 
referred to, which provides: 


**National banks exercising any or all of the powers enumerated 
in this subsection shall segregate all assets held in any fiduciary 
capacity from the general assets of the bank and shall keep a sep- 
arate set of books and records showing in proper detail all trans- 
actions engaged in under authority of this subsection. Such books 
and records shall be open to inspection by the State authorities to the 
same extent as the books and records of corporations organized un- 
der State law which exercise fiduciary powers, but (nothing in this 
Act shall be construed as authorizing the State authorities to ex- 
amine the books, records, and assets of the national banks which 
are not held in trust under the authority of this subsection.’’) 


The Act of the Legislature of Pennsylvania of May 21, 1919, 
P. L. 209, relating to the organization of the Banking Department 
of the State, provides in Sec. 14 (a) for the examination of every 
State bank, trust company and private bankers at least twice in 
each year, and provides further that whenever the Commissioner of 
Banking shall deem it necessary or proper, ‘‘he shall assign a quali- 
fied examiner or examiners to make any such examination or in- 
vestigation, which examiner or examiners shall have power to make 
a thorough examination into all the business and affairs of the 
corporation or person in all departments, and of all property, assets, 
and resources wherever situated, and, in so doing, to examine, under 
oath or otherwise, any of the officers, agents or employes of a cor- 
poration or unincorporated association, any member, any agent or 
employe of a partnership, any individual or private banker, any 
agent or employe of an individual or private banker, or any cor- 
poration or person in possession of any assets of the corporation or 
person under examination. The examiner or examiners shall make 
a fuli and detailed report of the condition of the corporation or 
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person under examination, or such special report as may be di- 
rected by the commissioner.’’ 

Here we have an undoubted conflict of laws. Shall we say that 
the National bank should be permitted to stipulate that its banking 
department should be as freely examined as such department of a 
trust company? Can a National bank so stipulate in the teeth of 
the Federal provision? Probably no question would arise while 
everything went well with the bank and then, if the sky thickened 
the door ef inquiry could be closed with no way to open it. 

Another and the most serious question of conflict arises in the 
case of insolvency or suspension of a National bank. Section 3234 
of the Revised Statutes provides: 


‘“*That on becoming satisfied that a national bank has refused 
to pay its circulating notes and is in default, the Comptroller of the 
Currency may forthwith appoint a receiver. 

*‘Such receiver, under the direction of the Comptroller, shall take 
possession of the books, records, and assets of every description of 
such association, collect all debts, dues and claims belonging to it, 
and, upon the order of a court of record of competent jurisdiction. 
may sell or compound all bad or doubtful debts, and, on a like order, 
may sell all the real and personal property of such association, on 
such terms as the court shall direct.’’ 


Section 1 of the Act of 30 June, 1876, Ch. 156 (19 Stat. L. 63) 
also provides: 


‘“*That whenever any national banking association shall be dis- 
solved or whenever any creditor of such an association shall have 
obtained a judgment against it, which has remained unpaid for 
thirty days and the Comptroller is satisfied of the insolvency of the 
association, he may, after due examination into its affairs, appoint 
a receiver who shall proceed to close up such association.”’ 


It may not be gainsaid that such a receiver would be under the 
control of the Federal authorities rather than our Courts and the 
administration of trust assets would pass under Federal control and 
meanwhile our Courts would be powerless. The regular adminis- 
tration of estates held in trust by the bank might be seriously 
interfered with and they might be subjected to delay and expense 
attendant upon such receivership proceedings and administration, 
here and in Washington, if the Comptroller so decides. 

Counsel for the Southwark Bank suggests that there will be 
harmony between the State and Federal authorities in Receivership 
proceedings and legislation from time to time will cure differences. 
Harmony there would be, but at the expense and annoyance of 
those interested in trust estates. If legislation is to eure differences, 
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let us first have the cure, and not suffer ourselves, inter alis, to 
have the strange principle foreed upon us by the Federal Reserve 
Act compelling us to permit the use of trust funds for the private 
profit of trustees. 

In view of the foregoing points of conflict between the Federal 
laws and those of this Commonwealth, we have reached the conelu- 
sion that the application of these and other National banks to be 
approved under Rule XXI should be refused. Accordingly the peti- 
tions are dismissed. 

Jere G. Crowley, Esq., 
For National Bank of Germantown. 
William 8S. Furst, Esq., 
For Southwark National Bank. 
Bevan A. Pennypacker, Esq., and Philippus W. Miller, Esq., 
Official Examiners of this Court. 
Hon. Bernard J. Myers, Deputy Attorney General, 
For the Commissioner of Banking. 


BANK HAS POWER TO ACCEPT BILLS OF 
EXCHANGE 


Ingersoll v. Kansas State Bank, Supreme Court of Kansas. 200 
Pac. Rep. 291. 


A bank organized under the laws of the State of Kansas has 
power to accept bills of exchange. It is a felony for a bank 
officer to accept a bill in the name of the bank with intent to 
injure or defraud the bank, but where a draft, drawn on a bank 
against insufficient funds, is accepted, the bank will be liable 
thereon to a holder in due course. 


Appeal from District Court, Saline County. 

Action by A. F. Ingersoll and B. Duffey, partners, against the 
Kansas State Bank and Fred Fitzpatrick, receiver. Verdict for de- 
fendants. From orders overruling demurrer to the evidence and 
cranting new trial defendants appeal. Affirmed. 

Burch, Litowich & Royee, of Salina, and Wheeler, Brewster & 
Hunt, of Topeka, for appellants. 

Z. C. Millikin, of Salina, for appellees. 


MARSHALL, J.—The plaintiffs commenced this action to recover 
on two bills of exchange accepted by the Kansas State Bank. A 
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demurrer to the evidence of the plaintiffs was overruled, and a 
verdict for the defendants was returned ‘by the jury. The verdict 
was set aside, and a new trial was granted. From the orders over- 
ruling the demurrer to the evidence and granting a new trial the 
defendants appeal. 

One of the bills of exchange was as follows: 


*‘Aecepted Salina, Ks., Jan. 7, 1919. Kansas State Bank, by 
H. J. Lefferdink, Cashier. 

**Protested for nonpayment this 7th day of May, 1919, by me a 
notary public. Chas. F. Smith. 

**Salina, Kansas, Jan. 7, 1919. No. 6942. Pro. Fees, $1.52. 

*“At 120 days’ sight pay to the order of Western Brokerage 
Company $5,000.00, five thousand dollars, value received, and 
charge to account of Western Brokerage Company, 

‘By L. W. Flack, President. 
**To Kansas State Bank, Salina, Kansas.’’ 


On the back of the instrument were the following indorse- 
ments: 


Western Brokerage Company, by L. W. Flack, President. 

**Pay to the order of any bank, banker or trust company. Prior 
indorsements guaranteed. Apr. 23, 1919, No. 14816. The First Na- 
tional Bank, Cleveland, Ohio, C. E. Farnsworth, Cashier.’’ 


The other bill of exchange was the same, except that it was 
drawn by, payable to, and indorsed by, the Central Securities Com- 
pany of Missouri, by V. E. Flack. President. The answer of the 
receiver admitted that the instruments were drawn as alleged and 
admitted that the cashier of the defendant bank wrote thereon the 
following words: ‘‘ Accepted Salina, Ks., Jan. 7, 1919. Kansas State 
3Zank, by H. J. Lefferdink, Cashier."* The answer denied that the 
bank had accepted the bills of exchange, and that Lefferdink ha 
authority to aecept them, and alleged that the bank never received 
any consideration therefor, and that the acceptances were made as 
part of a scheme to defraud the bank. The plaintiffs introduced 
evidence to show that they owned the two instruments at the com- 
mencement of the action, introduced them in evidence, and rested. 
A demurrer to the evidence was then overruled. 

1. The defendants contend that the act of the bank was ultra vires 
and therefore void. This is made the basis of an argument that the 
demurrer to the plaintiffs’ evidence should have been sustained 
The authority given to banks organized under the laws of this 
state is as follows: 


‘Any five or more persons may organize themselves into a bank- 
ing corporation, and shall be permitted to carry on the business of 
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receiving money on deposit and to allow interest thereon, giving to 
the person depositing credit therefor; and of buying and selling 
exchange, gold, silver, foreign coin, bullion, uncurrent money, bonds 
of the United States and of the state of Kansas, and bonds and 
warrants of cities, counties, and school districts in the state of 
Kansas; of loaning money on real estate, chattel and personal 
security, at a rate of interest not to exceed the legal rate allowed by 
law; of discounting negotiable notes and of notes not negotiable, 
and to own a suitable building, furniture and fixtures for the trans- 
action of its business, of the value not to exceed one-third of the cap- 
ital of sueh bank.’ Gen. Stat. 1915, § 514. 


Section 556 reads: 
“Tt shall be unlawful for any officer, clerk or agent of any bank 
dving business under this act to certify any cheek, draft or order 
drawn upon the bank unless the person, firm or corporation draw- 
ing such cheek, drafi or order has on deposit with the bank at the 
time such check, draft or order is certified, an amount of money 
equal to the amount specified in such check, draft, or order. Any 
check, draft or order so certified by the duly authorized officer shall 
be a good and yalid obligation against sueh bank.”’ 


What meaning is to be attached to the words, *‘eheck, draft or 
order,’ found in this section? The language is broad enough to 


include every written request made by any persen to a bank for 


the payment of money. It does not matter what the technical name 
of the writing is: it can be described by one of the three words. The 
instruments sued on in this aetion come within these terms. There 
yet remains a consideration of the word ‘‘certified’’ as used in this 
state. In ordinary transactions it means that there are funds in the 
bank with which to pay the cheek, draft, or order, on which the 
certification is placed, and that the instrument will be paid when 
presented for that purpose. The language used might be any that 
would say that the money is in the bank, and that the cheek, draft 
or order will be paid aeeording to its terms. The word **aecepted,”’ 
written on a check by the bank on which it is drawn, would prob- 
ably be a good certification. The word “‘eertified,"” written on a 
bill of exchange payable at a future time, would probably be a good 
acceptance. 

Section 557 should be considered in connection with Section 556. 
S¢etion 557 in part reads: 

‘‘Every ... cashier. . . who. . . makes any acceptance 
with intent . . . to injure or defraud the bank . . . shall be deemed 
guilty of a felony.”’ 


This statute recognizes the power of a bank to make an ac- 
ceptance. An acceptance of what? Of any writing that the law 
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requires should be accepted. It must refer to a payment to be made 
in the future by the bank. This necessarily includes bills of ex- 
change payable at a future date. Sections 556 and 557 contemplate 
that a bill of exchange drawn against a bank may be accepted by it 
although the bill is made payable at a future time. 

The defendants argue that the bank had no _ authority 
to loan its credit or to beeome surely for another on any 
obligation. These two propositions may be conceded, but 
the difficulty with the argument is that it assumes that 
the bank was loaning iis credit or becoming surety on 
the bills of exchange when there was no evidence introduced by 
the plaintiffs to show these facts. The written acceptances imported 
a consideration. Gen. Stat. 1915, §§ 2040, 6551. If the drawers of 
the bills of exchange had funds in the bank with which to pay the 
acceptances at the time they were made, there would have been a 
consideration for them. The same would be true if the drawers had 
made arrangements, by depositing securities or otherwise, to pro- 
eure the acceptances by the bank. In either event the bank would 
have been bound. Not until the evidence of the defendants was in- 
troduced was it shown that there was no consideration for the ac- 
ceptances. Even if that fact had been shown by the plaintiffs’ evi- 
dence, and it likewise had been shown that the plaintiffs were in- 
nocent purchasers of the bills before their maturity for value, the 
bank would be liable under the Negotiable Instruments Law. Gen. 
Stat. 1915, §§ 6654-6659. By the acceptances the bank agreed to 
pay the bills of exchange. After the acceptances the bills cireulated 
as commercial paper. Checks drawn by a hank’s depositors, time 
certificates of deposit, cashier’s checks, bank drafts, notes given by 
a bank for money borrowed, and the notes indorsed by a bank wher 
transferring them, circulate as commercial paper. The bank’s credit 
is behind each of them, and it is not excused from its obligation te 
pay on account of its credit being pledged. 

The cashier was the proper agent of the bank to make the ac- 
eeptances; the bills of exchange were accepted by the bank: they 
were negotiable instruments. Gen. Stat. 1915, § 6654. If the plain- 
tiffs were innocent purchasers of the bills for value before maturity, 
the bank is liable thereon. The demurrer to the evidence was prop- 
erly overruled. 

2. Complaint is made of the judgment of the court granting a 
new trial. To support this complaint it is argued that a cause of 
action was not stated by the petition, for the reason that it disclosed 
that the action was on an obligation that the bank had no power 
to ineur. This proposition has been disposed of, and need not be 
further discussed. No reason for this action was given by the court; 
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a new trial may have been granted for the reason that the verdict 
was against the evidence, that a fair trial was not had, or for any 
other one of the reasons for which a court is justified in granting a 
new trial. Cronk v. Frazier, 86 Kan. 879, 122 Pac. 893: Atkinson v. 
Darling, 107 Kan. 229, 191 Pac. 486. 

The order overruling the demurrer to the plaintiffs’ evidence and 
the order granting a new trial are affirmed. 

All the Justices concurring. 


BANK LOANING MONEY TO CONTRACTOR NOT 
PROTECTED BY CONTRACTOR’S BOND 


Neodesha National Bank v. Russell, Supreme Court of Kansas. 200 
Pac. Rep. 281. 


A bank loaned money to a contractor, to pay for labor and 
material used in the construction of a public building. The bank 
took notes from the contractor for the money loaned, each note 
bearing an indorsement te the effect that it was given for money 
advanced to pay for labor and material. The contractor had 
given a surety company bond to the state, conditioned that he 
should pay for all indebtedness for labor and material used in 
the construction. The notes were not paid. It was held that the 
bank acquired no rights under the bond and had no claim against 
the surety company. The bank was not in the position of furnish- 
ing labor or material. Its only claim was against the contractor. 


Appeal from District Court, Wilson County. 

Action by the Neodesha National Bank against E. D. Russell and 
another. From an order sustaining a demurrer to its petition, plain- 
tiff appeals. Affirmed. 

A. H. Ward, of Neodesha, and J. T. Cooper, of Fredonia, for ap- 
pellant. 

D. A. Murphy, of Kansas City, Mo., J. L. Stryker, of Fredonia, 
and John T. Harding and Paul R. Stinson, both of Kansas City, Mo.., 
for appellees. 


PORTER, J.—E. D. Russell was the contractor for the construc- 
tion of a high school building in the city of Neodesha. The Chicago 
Bonding & Insurance Company was surety on a bond given by him 
to the state of Kansas which contained the following condition: 


‘‘Now, therefore, if the said E. D. Russell shall promptly pay all 
indebtedness for labor or material furnished in the prosecution of 
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said work, and shall pay all claims which might be the basis of liens, 
then the above obligation to be yoid; otherwise to be of full foree 
and effect.’ 


The Neodesha National Bank brought this action against the 
surety on the bond to recover $3,279.19, the face of three notes given 
by Russell to the bank, and § per cent. interest thereon, making the 
aggregate amount of the bank’s claim $3,440. The bank appeals 
from an order sustaining a demurrer to its petition. 

The petition set out copies of three notes, one for $1,500, one for 
$1,200, one for $579.19, given to the bank by the contractor between 
June and September, 1919, each note bearing the following indorse- 
ment: 


‘This note was given to the Neodesha Nat'l Bank for money ad- 
vanced to pay for labor and material for the Neodesha high school 
now under construction. 


““fSigned}] E. D. Russell.”’ 


The petition alleged that the bank furnished Russell these sums 
‘*to be used in the payment of persons who furnished Jabor and ma- 
terial,’’ and that the money ‘‘was so used and paid for labor and 
material in the construction of said building,’’ and that the bank, by 
reason of these facts, is entitled to be subrogated to all the rights 
and benefits of any person whose claims might have been the basis 
for liens which were satisfied or paid by the money so advanced. 

Except for the memorandum that the money was to be used for 
the purpose of satisfying claims for labor and material used in the 
construction of the school building, the notes were in the ordinary 
form usually taken by banks in making loans to eustomers. The 
bank was a mere volunteer; was under no obligation to become in- 
volved in the matter of the erection of the school building, except 
the usual desire of a bank to make a profit by loaning its money on 
interest. In the opinion in the case of Deposit Co. v. City of Staf- 
ford, 93 Kan. 539, 144 Pac. 852, the authorities on this question were 
reviewed at length, and the court approved the doctrine of the case 
of Prairie State Bank v. United States, 164 U. S. 227, 17 Sup. Ct. 
142. 41 L. Ed. 412, where it was held that the rights of the surety 
related back to the date of the original contract, and that the con- 
tractors could not transfer to a bank any greater right in the funds 
than they themselves possessed, which rights were subordinate to 
those of the owner and the sureties. The Supreme Court of the 
United State said in that case: 


‘“‘The bank, on the contrary, was a mere volunteer, who lent 
money to Sundberg on the faith of a presumed agreement and of 
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supposed rights acquired thereunder.’’ 164 U. S. p. 232, 17 Sup. Ct. 
144, 41 i. Ed. 412. 

Another case cited with approval in the Stafford Case is First 
Nat. Bank v. City Trust, Safe Deposit & Surety Co., 114 Fed. 529, 
52 C. C. A. 313, where it was held that a surety who completes the 
work after its abandonment by the principal is subrogated so far as 
necessary to protect him from loss to ail rights which the owner of 
the building might have enforced against the contractor had he 
completed the work himself. In the case last cited the bank, prior 
to the abandonment of the contract by the contractor, loaned him 
money, taking an assignment from him of all sums to become due 
from the city during certain months, of which assignment the city 
had notice. It was held, however, that the rights of the surety were 
superior in law and equity to those of the bank, which took no 
rights superior to those of the contractor as against ‘the owner of 
the building or the surety. 

In Deposit Co. v. City of Stafford, supra, the facts were that be- 
fore the abandonment of the contract by the contractor the latter 
arranged with the bank to loan certain money by paying the amount 
of labor and material claims as they accrued, giving the bank am 
erder upon the city for that sum. The bank made no payments ex-- 
cept for receipted claims attached to the checks. The bond econ-- 
tained a provision that upon completion of the work by the surety” 
company it should be entitled to all sums which would have been: 
due or become due the contractor had he performed the contract. 
The city, over the protest of the surety, paid the bank in full. It 
was held that equity required the bank and the city to aecount to 
the surety for the difference between such sum and the pro rata por- 
tion thereof which the original labor and materialmen would have 
been entitled to look to the city for, had they retained their claims. 
It was distinctly held that the case should be determined by rules 
applicable to the particular state of facts. 

In the present case the bank took no assignment of the claims of 
either laborers or materialmen. It simply loaned money to the con- 
tractor with an understanding that he should use the money to sat- 
isfy claims for iabor and material, and which sums the petition al- 
leges were so used. Russell merely paid these debts with money 
borrowed from the bank, and, so far as the petition shows, without 
the knowledge or consent of the surety. 

The plaintiff invokes the rule that a surety company. is not a 
favorite of the law, and must be held strictly to its contract. But 
the rule does not authorize the court to extend the contract beyond 
its terms, nor to make a new contract. By loaning money to the 
contractor the bank acquired no interest in the claims of the in- 
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dividual laborers or materialmen, although the money was applied 
in the payment of their claims. The bank is not in the position of 
having furnished labor or material that went into the building. The 
provision requiring public officials to take the bond was to protect 
persons furnishing labor or material used in the construction of pub- 
lic buildings, not to protect money lenders advancing money to 
contractors in financing the work of construction. 
The judgment is affirmed. 





LIABILITY ON SUBSCRIPTION FOR BANK 
STOCK 


German-American Mercantile Bank v. Foster, Supreme Court of 
Washington. 199 Pac. Rep. 314 


The fact that a bank amends its charter, so as to change its 
name and increase its capital stock, does not change the identity 
of the corporation or alter the status of a stockholder. One who 
subscribed to shares in the original corporation remains liable for 
the amount of his subscription notwithstanding such changes. 


Department 2. 

Appeal from Superior Court, King County; J. T. Ronald, Judge. 

Action by the German-American Mercantile Bank, a corporation, 
by and through Louis H. Moore, as State Bank Examiner of state 
of Washington, and by Louis H. Moore, as State Bank Examiner, 
against H. E. Foster. Judgment for plaintiffs, and defendant ap- 
peals. Affirmed. 

Carl J. Smith, of Seattle, for appellant. 

D. E. Twitchell, of Seattle, for respondents. 


TOLMAN, J.—This action was instituted to recover from appel- 
lant $500 and interest, as super-added liability accruing by reason 
of his ownership of five shares of the capital stock of the respondent 
bank, of the par value of $100 each. From a judgment as prayed 
for, this appeal is taken. 

Appellant subseribed for, and became the owner of, the stock 
in question at the time of the incorporation of the bank in April, 
1911. The bank was incorporated as the German-American Bank, 
the amount of its capital stock not being shown in the record. In 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1025. 
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1915, the bank filed amended articles of incorporation, changing its 
name to that of German-American Mercantile Bank, and increasing 
its capital stock to $200,000. Appeliant opposed the making of these 
changes, but thereafter accepted the new steck certificate in lieu of 
the one first issued to him, which, on its face, shows the change of 
name, etc. In large part appellant’s defenses in the trial court and 
assignments of error here are based upon the assumption that the 
German-American Bank ceased to exist in 1915, and that the Ger- 
man-American Mercantile Bank was a separate and distinct corpo- 
rate entity; and that the bank examiner, by permitting the latter 
to succeed the former and absorb the assets and assume the liabili- 
ties of the Mercantile National Bank, had caused the appellant to 
lose the value of his stock in the German-American Bank. Appel- 
lant’s affirmative answer, and his cross-complaint based upon this 
theory, were, on motion, stricken by the trial court. We see no 
error in such ruling. There was but one corporation. The amend- 
ing of its articles did not end its existence, or change appellant’s 
status as a stockholder; and if the amendment was effected as the 
statute requires (and it is not alleged otherwise) appellant was 
bound thereby, whether he assented or not. 

Nor would an honest error in judgment on the part of the bank 
examiner, if there was such, and the permitting of the absorbing of 
another banking institution, though loss followed, be a defense to 
this action. 

All of the other points raised by appellant are decided against 
him in Hanson v. Soderberg, 105 Wash. 255, 177 Pac. 827. Still ad- 
hering as we do to the views therein expressed, a rediscussion of the 
subject seems unnecessary. 

Finding no error, the judgment appealed from is affirmed. 


NOTE PROVIDING FOR INCREASED INTEREST 
AFTER MATURITY NEGOTIABLE— 
ATTORNEYS’ FEES 


Sharpe v. Schoenberger, Supreme Court of South Dakota, 184 N. W, 
Rep. 209. 


The maker of a note for $400 delivered it to the payee in pay- 
ment of a gambling debt. The note contained a provision for 
interest ‘‘at the rate of 8 per cent. per annum, payable semi- 


NCTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 644, § 87. 
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annually, until fully paid, but with interest at the rate of 12 per 
cent. per annum after maturity, or after default in payment of 
interest; and any interest overdue shall bear interest at the rate 
of 12 per cent. per annum.’’ It was held that this provision did 
not render the note non-negotiable for uncertainty as to the 
amount and that the note could be enforced against the maker by 
a holder in due course. In South Dakota, a provision for attor- 
neys’ fees in a promissory note is void and cannot be enforced. 


Appeal from Cireuit Court, Minnehaha County; L. L. Fleeger, 
Judge. 

Action by A. H. Sharpe against H. A. Schoenberger. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Albert J. Keith and Michael G. Luddy, both of Sioux Falls, for 
appellant. 

Kirby, Kirby & Kirby, of Sioux Falis, for respondent. 


McCOY, J.—Action to recover upon a promissory note. From 
findings and judgment in favor of plaintiff, defendant appeals. Ap- 
pellant raises the question of the sufficiency of the evidence to sus- 
tain the findings of fact, conelusions of law, and judgment. The 
note sued upon is in words and figures as follows: 


**$400.00. 
**Kimball, South Dakota, April 9, 1920. 

“‘October 9, 1920, after date, for value received, we jointly and 
severally, as principals, promise to pay to the order of Miles E. Peck, 
four hundred dollars. Negotiable and payable at the Kimbal] Com- 
mercial & Savings Bank, Kimball, South Dakota, with interest at the 
rate_of 8 per cent. per annum, payable semi-annually, until fully 
paid, but with interest at the rate of 12 per cent. per annum after 
maturity, or after default in payment of interest; and any interest 
overdue shall bear interest at the rate of 12 per cent. per annum. 
Upon default in payment, we agree to pay attorney’s fees and col- 
lection expenses and in case of suit hereon, any justice of the peace 
may have jurisdiction hereof to the amount of cost of the case. The 
holder of this note may extend the time of payment thereof from 
time to time, without notice, but not for a period or periods aggre- 
gating more than 5 years from this date, and makers, indorsers, sure- 
ties and guarantors, waive demand for payment, notice of non-pay- 
ment, protest and notice of protest, and agree to all extensions of 
time within the five-year period above provided for. [Revenue 
stamps affixed, 8 cents.] H. A. Schoenberger.”’ 


There is no dispute as to the facts. The said note was given in 
consideration of money lost in a gambling game. It is not disputed 
that the respondent obtained this note for value before maturity, 
and was a holder in good faith. No part of this note has ever been 
paid. It is the contention of the appellant that said note upon its 
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face, as a matter of law, is non-negotiable, and was taken by re- 
spondent subject to the defense of a gambling consideration. It is 
the contention that the following provision contained in said note: 


‘*With interest at the rate of 8 per cent. per annum payable 
semi-annually until fully paid, but with interest at the rate of 12 per 
cent. per annum after maturity, or after default in the payment of 
interest, and any interest overdue shall bear interest at the rate of 
12 per cent. per annum’”’ 


makes said note non-negotiable for the reason that said provision in 
said note constitutes a conditional promise uncertain of fulfillment, 
and that it could not be determined with any degree of accuracy the 
amount due or to be paid upon said instrument. We are of the 
opinion that if this note had been made payable one or two or more 
years after date this provision thereof would have made the same 
a non-negotiable note by reason of the uncertainty of said promise; 
but the note in question, being dated on the 9th day of April, 1920, 
and maturing and becoming due on the 9th day of October, 1920, 
just six months, or one-half of one year, there could be no uncer- 
tainty occasioned by the failure to pay interest semi-annually, as 
the provision in relation to the payment of interest at the rate of 12 
per cent. per annum under the terms of this note could, under no 


possible circumstances, become effective prior to the maturity of 
the note. The effect of this provision is that interest is payable at 
the rate of 8 per cent. per annum before due and 12 per cent. after 
due. 

Appellant also contends that the following provision contained in 
said note renders the same non-negotiable: 


‘Upon default in payment we agree to pay attorney’s fees and 
collection expenses.”’ 


We are of the opinion that under the provisions of Section 1706, 
Code 1919, Negotiable Instruments Law, which provides that noth- 
ing therein contained shall be construed to authorize any court to 
inelude in any judgment or instrument made in this state any sum 
for attorney’s fees or other costs not taxable by law, constitutes that 
portion of said note an absolute nullity and ‘surplusage, the same as 
if it were not contained therein. Chandler v: Kennedy, 8 S. D. 56, 
65 N. W. 439; Johnson v. Schar, 9 S. D. 536, 70 N. W. 838. Hence 
we are of the view that the note in question is negotiable. 

Finding no error in the record, the judgment and order appealed 
from are affirmed. 
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INDORSER DISCHARGED BY FAILURE TO 
GIVE NOTICE OF DISHONOR 


Torgerson v. Ohnstad, Supreme Court of Minnesota. 182 N. W. 
Rep. 724. 


The defendant indorsed to the plaintiff an overdue note, in 
which the defendant was named as payee. Under the Negotiable 
Instruments Law, the note became, as to the parties concerned, 
payable on demand. Two days after the note was transferred, 
the plaintiff presented it to the maker and payment was refused. 
No notice of this demand and refusal was given to the defendant. 
Six months later the note was again presented and payment again 
refused. This time, proper notice was given to the defendant. It 
was held that the defendant was discharged as indorser by the 
failure to give him notice of dishonor, within the time required 
by law, at the time of the first presentment. The indorser’s lia- 
bility could not be revived by a second presentment followed by 
notice. The first presentment complying in all respects with the 
statutory requirements, the fact that the plaintiff did not intend 
a formal presentment and demand was immaterial. 


Appeal from District Court, Steele County; A. B. Childress, 
Judge. 

Action by H. O. Torgerson and another against N. H. Ohnstad. 
Verdict for plaintiffs was set aside, judgment ordered for defend- 
ant, and plaintiffs appeal. Affirmed. 

F. A. Alexander, of Owatonna (Arctander & Nordbye, of Min- 
neapolis, of counsel), for appellants. 

Moonan & Moonan, of Waseca, for respondent. 


BROWN, C. J.—<Action to recover against defendant as an in- 
dorser of a promissory note. Plaintiffs had a verdict which was 
set aside, and judgment ordered for defendant. Plaintiffs appealed. 

It appears that the note in suit was given to defendant for a 
ioan of $1,100 to the makers, who were mercantile dealers in the 
village of Ellendale, in Steel county, this state. Plaintiffs were en- 
gaged in automobile repair work in the same place, as was one Carl 
Aronson also. Plaintiffs desired to dispose of their business, and 
negotiations with Aronson resulted in a sale thereof to him. Aron- 
son is the son-in-law of defendant. He was in need of funds to 
complete the transaction, and applied to defendant for financial 
help. The purchase price of the property, which included stock in 
trade, tools, and automobile accessories, and a town lot and the 
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building in which plaintiffs had carried on the business, was $2,500. 
This was furnished by defendant. As a part thereof he indorsed 
the note in suit, then past due, and turned it in at its face value. 

Under the Uniform Negotiable Instruments Act the note, though 
overdue when so indorsed and transferred, became, as to the parties 
concerned in the particular transaction, payable on demand, and it 
was incumbent upon plaintiffs, as indorsees, to charge defendant 
with continued liability as indorser, to demand payment of the 
makers within a reasonable time, and, if not paid, to give notice 
thereof to defendant within the time fixed by that act. G. S. 1913, 
§§ 5819, 5883, 5926. The only question involved on the appeal is 
whether there was a compliance with the statute. The trial court 
submitted the question to the jury, and the general verdict for 
plaintiff was an affirmative answer, based on the facts and rules of 
law laid down for their guidance by the court’s instructions. On 
subsequent consideration of the question, on defendant’s motion for 
judgment notwithstanding the verdict or a new trial, the court con- 
cluded that the evidence was conclusive that the statute had not 
been complied with, and judgment notwithstanding the verdict was 
ordered for defendant. Plaintiffs insist that there was a proper 
presentation and demand of payment and notice of dishonor, and 
that the court below was in error in holding otherwise. 

The facts are not in material dispute, though the conclusion to 
be drawn therefrom forms the essence and substance of the case. 
The transaction, as a result of which the note was indorsed and 
transferred to plaintiffs, took place on November 6, 1916; plaintiffs’ 
automobile repair shop was then transferred to Aronson, and the 
purchase price paid over to them in the manner stated. Two days 
later, November 8th, plaintiffs formally presented the note to the 
makers at their place of business and demanded payment, and 
payment was refused on the ground that they were not able to 
make payment at that time. They, however, then stated to the 
member of plaintiffs’ firm who presented the note that they were in 
hope of selling out their mercantile business soon, and if a sale was 
made they would be in funds and able to pay. No notice of this 
presentation and dishonor was given to defendant during the next 
succeeding day, as required by the Negotiable Instruments Act, or 
at all. Thereafter, in May, 1917, some six months from the date of 
the transfer of the note to plaintiffs, and after the makers had 
turned their property over to a trustee for the benefit of their 
creditors, they again presented it with a demand for payment, which 
was refused, this time for the total lack of funds. This was fol- 
lowed by a proper notice to defendant. 
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An indispensable element of a cause of action against the in- 
dorser of a negotiable instrument is notice of its dishonor by the 
maker, given by the holder in the manner and within the time pre- 
scribed by law. The right of action does not accrue untii the notice 
is given, and the failure to give it cannot be excused, except per- 
haps for special reasons not here presented. The requirements of 
the law are unyielding in this respect. 3 Ruling Case Law, 1218, 
and citation in notes 440 and 446. The note in suit was dishonored 
by the makers on November 8, 1916, but no notice thereof was given 
to defendant. This discharged the defendant and ends the case, 
unless we are required by the record to sustain the contention that 
the presentation and demand of payment on November 8th was not 
intended as a formal presentation, or as a compliance with the re- 
quirements of the law on the subject, but rather as informal and 
merely ‘‘sounding out the makers,’’ therefore not of legal signifi- 
cance or effect. But the record does not sustain that contention. 
The evidence, presented by plaintiffs in their case in chief, shows 
beygnd dispute an intentional presentation of the note to the makers 
and a demand of payment, which was in full compliance with the 
essentials prescribed by the Negotiable Instruments Act. It shows 
also a refusal of payment, coupled with the statement that the 
makers expected to sell their property, and would then be able to 
pay. The suggestion that plaintiffs did not intend this as a formal 
presentation is without force, since the evidence conclusively shows 
to the contrary. The failure to give notice cannot be excused on 
the theory that the refusal to pay the note come to plaintiffs in an 
‘‘informal’’ way; nor by a showing that defendant was in no way 
injured or prejudiced by their default. Rosson v. Carroll, 90 Tenn. 
90, 16 S. W. 66, 12 L. R. A. 727; 3 Ruling Case Law, 1218, §§ 440, 
446, 459, and 8 Corpus Juris, 545, § 757, and citations. Defendant 
was discharged from further liability, and the subsequent second 
presentation followed by a proper notice, though in conformity with 
a local custom as to time, did not revive the original liability. Ros- 
son v. Carroll, supra. The learned trial court therefore properly 
ordered judgment for defendant notwithstanding the verdict, and 
the order, so directing, must be affirmed. 

Order affirmed. 
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§27. Title of Executor or Administrator. 

§ 28. Assets. 

§29. Discovery of Assets and Compelling Their Surrender. 

§ 30. Collection of Assets. 

§ 31. Liability for Failure to Collect Assets. 


§26. Powers of Executor or Administrator Before Qualifica- 
tion—It was held at common law, that is before the matter was 
generally regulated by statute, that an executor could exercise be- 
fore probate all of the powers of his office, which did not require a 
production of letters testamentary. He could collect the assets, sell 
and dispose of them, pay debts and assent to legacies. This rule 
was based on the theory that the title of an executor is derived 
from his appointment by the will and that the probate of the will is 
merely evidence of his right. As a general rule he could not bring 
suit as executor before probate, because in such suit, he would be 
obliged to offer in evidence letters testamentary, but he could com- 
mence an action and proceed with it up to the point where the 
offer of his letters became necessary. Of course this common law 
doctrine did not apply to administrators because an administrator 
is appointed only where there is no valid will. He derives his 
powers solely from his appointment and has no authority until 
letters of administration have been actually issued to him. 

Under the statutes of the various states the rule as to executors 
has been greatly modified. These statutes require the executor to 
qualify before the court having jurisdiction of the probate and 
frequently (but not ordinarily in the case of a corporation acting 
as an executor) require the giving of a bond, unless the bond is 
dispensed with by a provision in the will. Until these requirements 
have been complied with the powers of the executor are generally 
restricted to the performance of such acts as are necessary to the 
preservation of the estate. 


Just what steps are necessary for the preservation of the estate 
773 
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is largely a matter of judgment. In one case it was said that only 
pressing necessity will authorize an executor to intermeddle with 
an estate before letters testamentary have been granted. Stagg v. 
Green, 47 Mo. 500. 

In this case the court said: ‘‘The policy of the law is obvious. 
The executor is but a trustee; he receives nothing in his own right, 
but everything for the use of others. Before assuming the relation, 
before he is permitted to take possession of and dispose of property 
thus intrusted to him, he is required to give ample security for the 
benefit of those for whom he acts. If he were permitted to first 
dispose of the property, whether chattels or choses in action (debts, 
claims for damages, ete.) the whole purpose of the law might be 
defeated. Creditors and legatees might be defrauded, and, if the 
executor were not responsible, would be without remedy.’’ 

On the other hand if the necessity arises the executor should 
act. In an Indiana decision it was said: ‘‘It is not apparent why 
executors may not bind the estate in matters pertaining to the care 
and custody of the assets. Both under common law and under the 
statute the executor succeeds to the possession of the testator. . 

Tt is his duty to care for and preserve the property, even before 
letters are issued to him.’’ Alerding v. Allison, 170 Ind. 252, 83 
N. E. Rep. 1006. 

Under some decisions administrators also are granted certain 
powers with respect to the preservation of the estate before the 
issuance of letters, but their powers in this regard are not so broad 
as those of executors. It has been held that it was proper for the 
heir of a decedent to anticipate administration and do what was 
necessary to preserve the estate and that she was entitled to com- 
pensation out of the estate for expenses so incurred. Her subse- 
quent appointment as administratrix related back to the time of the 
decedent's death and made legal the acts done by her for the benefit 
of the estate. In re Murray, 56 Oregon 132, 107 Pac. Rep. 19. 

Where there is a contest as to the validity of a will the power 
of the executor to act while the question is being litigated depends 
on whether he has received letters testamentary which have not 
been revoked or suspended. If letters have been issued on a will 
duiy probated the executor may perform all the functions of his 
office, notwithstanding the pending litigation with respect to the 
validity of the will unless an administrator pendente lite (pending 
the action) has been appointed. If letters have not been issued, or 
an administrator pendente lite has been appointed the executor has 
no authority to represent the estate. 

An appeal from an order admitting a will to probate suspends 
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the powers of the executor until the determination of the appeal, in 
the absence of a statutory provision to the contrary. 


§27. Title of Executor or Administrator—The general rule, 
apart from any statute, is that neither an executor or administrator 
has; as such, any inherent interest in, title to, or control over the 
real property belonging to the decedent. The title to all real prop- 
erty, upon the death of the decedent, vests immediately in the heirs 
of the decedent, where there is no will; or, where there is a will, in 
the persons to whom it is left by the terms of the will. Accordingly, 
except as authorized by statute or by the decedent’s will, the per- 
sonal representative has no right to the possession of real property 
belonging to the decedent, has no right to sell it, to create liens 
against it, to receive the rents or to deal with it in any way. At 
common law the real property of a decedent was not even subject 
to the payment of his debts. 

An executor is frequently given powers over real estate by the 
will and in most jurisdictions statutes have been passed, giving to 
either an executor or an administrator the right to take possession 
of real property in order to apply as assets the proceeds realized 
from its use during the period of administration. For an executor 
or administrator to ascertain his rights in the real property of the 
decedent, apart from the powers granted to the executor in the 
will, it is necessary for him to consult the statutes of his own par- 
ticular jurisdiction. The right of an executor or administrator to 
sell the decedent’s realty for the purpose of paying debts or legacies 
will be taken up in detail in a subsequent article. 

The personal property of a decedent stands on a different basis 
from his real property. The common law rule, which is still the 
general rule on the subject, is that title to the personal property 
passes to the personal representative of the decedent, whether he be 
an executor or administrator, and remains in him until the estate 
is settled or distributed, or until he resigns or is removed. 

This rule that personalty passes to the executor or administrator 
is but a fiction of the law, invented for the convenience and benefit 
of creditors. His title is a qualified, not an absolute, one. The title 
which passes to the executor or administrator is known as the legal 
title. The equitable or beneficial title is in the creditors, next of kin 
and legatees. The executor or administrator is a mere trustee for 
those beneficially interested. This is illustrated in a case where a 
person died leaving no will and having no creditors and the relative, 
who, under the statutes, was entitled to the entire estate, disposed 
of personal property belonging to the estate. It was held that an 
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administrator, subsequently appointed upon the petition of the sur- 
viving relative, could not recover the property so disposed of. 
Cooper v. Hayward, 71 Minn. 374, 74 N. W. Rep. 172. 


§28. Assets—One of the primary duties of an executor or ad- 
ministrator is the collection of the assets of the estate for the benefit 
of the creditors, next of kin and legatees. To that end it is neces- 
sary that the executor or administrator know what constitutes the 
assets of the estate. The term assets has been defined as all prop- 
erty subject to the payment of the decedent’s debts. Agee v. Saun- 
ders, Tenn. 157 S. W. Rep. 64. 

As already stated, at common law, real property belonging to a 
decedent descended, immediateiy on his death, to his heirs, or to 
those to whom he left it by his will and was not subject to the pay- 
ment of his debts. Hence realty was not regarded as assets and the 
executor or administrator had no power over it. Modern statutes, 
however, usually permit the lands of a decedent to be subjected to 
the payment of his debts when his personal estate is insufficient and 
in effect treat real estate as assets to be administered in like man- 
ner as personalty. 

In some jurisdictions it is provided by statute what shall consti- 
tute the assets of a decedent’s estate. It would be impossible to 


give all of the statutes covering this matter, but the New York pro- 
visions will serve as an illustration. 


Section 314 of the New York Surrogates’ Court Act provides that 
‘the word ‘assets’ signifies personal property applicable to the pay- 
ment of the debts of a decedent.”’ 

Section 202 of the same act provides: ‘‘The following shall be 
deemed assets and go to the executors or administrators, to be ap- 
plied and distributed as part of the personal property of the testator 
or intestate, and be included in the inventory: 

‘1. Leases for years; lands held by the deceased from year to 
year; and estates held by him for the life of another person. 

“*2. The interest remaining in him, at the time of his death, in a 
term of years after the expiration of any estate for years therein, 
granted by him or any other person. 

‘*3. The interest in lands devised to an executor for a term of 
years for the payment of debts. 

**4. Things annexed to the freehold, or to any building for the 
purpose of trade or manufacture, and not fixed into the wall of a 
house so as to be essential to its support. 

**5. The crops growing on the land of the deceased at the time 
of his death. . 
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**6. Every kind of produce raised annually by labor and culti- 
vation, except growing grass and fruit ungathered. 

“*7, Rent reserved to the deceased which had accrued at the 
time of his death. 

“*8. Debts secured by mortgages, bonds, notes or bills; accounts, 
money and bank bills, or other circulating medium, things in action, 
and stock in any corporation or joint-stock association. 

**9. Goods, wares, merchandise, utensils, furniture, cattle, pro- 
visions, moneys unpaid or contracts for the sale of lands, and every 
other species of personal property not hereinafter excepted. Things 
annexed to the freehold, or to a building, shall not go to the ex- 
ecutor, but shall descend with the freehold to the heirs or devisees, 
except such fixtures as are mentioned in the fourth subdivision of 
this section. The right of an heir to any property, not enumerated 
in this section, which by the common law would descend to him, is 
not impaired by the general terms of this section.’’ 


§29. Discovery of Assets and Compelling Their Surrender—<At 
the very beginning of his duties a representative (executor or admin- 
istrator) is met by a condition of uncertainty as to whether he has 
obtained possession or knowledge of all the personal property of the 
deceased. He may have good reason to believe that certain property 
in the possession of others really belonged to the deceased at the 
time of his death, but he may have no positive evidence of the fact; 
but he might be able to obtain such evidence through a proceeding 
for such purpose. Heaton on Surrogates’ Court, p.° 1050. 

The proceeding to obtain possession of such property is common- 
ly cailed a ‘‘discovery proceeding,’’ and is generally provided for by 
statute. 

In a New York decision it was said: ‘‘The right of an executor 
or administrator to compel discovery of the decedent’s property is 
not a new one. It has a history recorded in legislation and decision. 
For many years the law was that in such a proceeding there could 
be no trial of title. If an opposing claim of title was put forward 
by sworn answer, the proceeding was dismissed. An amendment to 
the statute in 1903 empowered the surrogate to determine whether 
the adverse claim had a substantial basis. Unless he found it frivo- 
lous, he left the parties to an action. The last amendment in 1914 
permits a trial of title. If necessary a jury may be summoned. De- 
livery may then be decreed as the title may be found.’’ In re 
Heinze’s Estate, 224 N. Y. 1, 120 N. E. Rep. 63. 

Each state, of course, has its own statute regulating the recov- 
ery of concealed assets. The New York statute (§ 205 of the Surro- 
gates’ Court Act) is typical and reads as follows: ‘‘An executor or 
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administrator may present to the surrogates’ court from which let- 
ters were issued to him, a petition setting forth on knowledge, or 
information and belief, any facts tending to show that money or 
other personal property which should be delivered to the petitioner, 
or included in an inventory or appraisal, is in the possession, under 
the control or within the knowledge or information of a person who 
withhoids the same from him; or who refuses to impart knowledge 
or information he may have concerning the same, or to disclose any 
other fact which will aid such executor or administrator in making 
discovery of such property, and praying an inquiry respecting it, 
and that the respondent may be ordered to attend the inquiry and 
be examined accordingly, and to deliver the property if in his con- 
trol. The petition may be accompanied by an affidavit or other 
written evidence, tending to support the allegations thereof. If the 
surrogate is satisfied, on the papers so presented, that there are rea- 
sonable grounds for the inquiry, he must make an order accordingly, 
which may be made returnable forthwith, or at a future time fixed 
by the surrogate, and may be served at any time before the hearing. 
Service thereof must be made by delivery of a certified copy thereof 
to the person or persons named therein and the payment, or tender, 
to each of the sum required by law to be paid or tendered to a wit- 
ness who is subpoenaed to attend a trial in surrogates’ court.’’ 

The Kansas statutes (§§ 3632, 3636, General Statutes of 1909) 
provided that if the probate court, acting upon the petition of an 
executor, administrator or other person interested in an estate, 
should find that any person had concealed, embezzled or conveyed 
away any property belonging to the estate, the court might compel 
the delivery of such property to the executor, administrator or other 
interested person by attachment. 

Under this statute the widow of a deceased person began a pro- 
ceeding against the brother of the decedent, claiming that certain 
preperty belonging to the estate was in his possession and was being 
wrongfully held by him. The court found that the brother was 
guilty as charged and ordered him to return the concealed property 
to the administrator. Upon the brother’s failure to comply with the 
order of the court, an order of attachment was issued and he was 
committed to jail for contempt unti! the order should be obeyed. 

The present proceeding was an application by the brother for a 
writ of habeas corpus, claiming that the order of imprisonment was 
void. In his behalf it was contended that, under the statute, the 
probate court had the power to hold an examination as to the con- 
cealment of property, but had no power to compel its production and 
return by attachment. 





THE BANKING LAW JOURNAL 779 


In holding that the order of imprisonment was valid, the court 
said: ‘‘The primary and principal purpose of this statute is to pre- 
serve and protect the property of estates that it may not be lost. The 
probate court is required when property is withheld from the ad- 
ministrator or other proper custodian, to cause it to be restored to 
such person. This is a convenient and appropriate tribunal for such 
purpose, and it has been clearly and expressly ‘authorized to perform 
this duty. It does not seem reasonable that such a duty would be 
imposed upon the probate court without power to enforce the neces- 
sary orders to accomplish that end. Without such power the stat- 
ute would be useless. . . . The statute positively authorizes the use 
of an attachment with which to enforce the order and this is what 
the court did.’’ As a result of this decision the decedent’s brother 
remained, for the time being, in jail. Ex parte Moran, 83 Kans. 615, 
112 Pac. Rep. 94. 

§ 30.—Collection of Assets.—The rule which requires an executor 
or administrator to collect without delay the assets of the estate 1s 
one which is strictly enforeed. He has the right and he should 
take into his possession or custody all of the personal chattels, even 
though specifically bequeathed, and proceed to collect all claims and 
debts due the estate. 

So rigorous is the rule requiring an executor or administrator to 
take possession of the whole of the personal estate of the decedent 
and account for it, so that it may be applied in the due course of ad- 
ministration that, in a case where a testator had directed that cer- 
tain sealed parcels should be delivered by his executor, unopened, to 
the persons to whom they were directed, it was held that the ex- 
ecutor could not safely obey the instructions of his testator. This 
was on the ground that, if he should be called upon to make an in- 
ventory, he could not make it on oath without knowing what the 
parcels contained and if he should deliver the parcels, he would 
thereby assent to them as legacies and then, if there should not be 
enough assets to pay the debts he would be guilty of devastavit 
(wasting the estate), Hayes v. Hayes, 45 N. J. Eq. 461, 17 Atl. Rep. 
634. 

§ 31. Liability for Failure to Collect Assets—The law imposes a 
strict liability on executors and administrators in the matter of col- 
lecting assets belonging to the estate. In a California decision the 
rule was expressed as follows: ‘‘The measure of an administrator’s 
duty is to act with fidelity amd with that degree of prudence and 
diligence which a man of ordinary judgment would be expected to 
bestow upon his own affairs of a like nature.’’ In re Moore’s Estate, 
96 Calif. 522, 31 Pac. Rep. 584. 
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In a case arising in New York it appeared that among the assets 
of an estate was a note for $11,000, payable to the order of the 
testator, signed by one Wild and his wife. The executors never 
collected this note. Wild was the owner of a cotton mill and, for 
several years after the decedent’s death, manufactured and sold 
cotton and had a considerable bank account. He testified that at 
that time the mill property was worth less than the encumbrances 
on it. A disinterested witness testified that the property was worth 
22,000 above all encumbrances. It was also shown that Wild’s wife 
had property and that, had the executors secured judgment on the 
note, it could have been collected from such property. 

The reason given by the executors for not trying to collect the 
note was that, if they had tried to enforce it, Wild would have 
transferred his property or closed down his business. ‘‘Such a sug- 
gestion is mere speculation,’’ said the court, in surcharging the 
executors with the amount of the note. ‘‘We think it more probable 
that, conducting as he (Wild) was, so large a business, rather than 
to have had that business sold out, and his factory closed, if the 
executors had moved promptly and obtained a judgment on the note 
he would have paid it.’’ 

Quoting further from the opinion: ‘‘The executors, finding among 
the estate of the deceased this note for so large a sum, were bound 
to act with vigilance for its collection. . . . To excuse the executors 
from failing to institute legal proceedings to collect this note, they 
were compelled to show on the accounting that the note could not 
have been collected had an action been commenced thereon. It was not 
enough for them to produce evidence from which we might guess that 
legal proceedings would have been useless. They should have pro- 
duced testimony which left no reasonable doubt in that regard.”’ 

The executors urged that, in delaying action on the note, they 
had followed the advice of their attorney. This argument was of no 
avail. ‘‘The advice of an attorney,’’ said the court, ‘‘will not re- 
lieve an executor from the duty of active vigilance in the collection 
of the assets left by his decedent; he is bound to know his duty in 
that regard.’’ In re Hosford, 50 N. Y. Supp. 550. 

A diamond brooch worth $4,000 and a trust company adminis- 
trator with the will annexed is involved in the case of McAllister’s 
Administrator v. Stanley, Ky., 218 S. W. Rep. 237. The Farmers’ 
Bank & Trust Company was appointed administrator with the will 
annexed of the estate of a Mrs. MeAllister. The diamond brooch 
was bequeathed to a daughter of the testatrix, Mrs. Matthews. After 
the death of the testatrix, Mrs. Matthews and her two brothers, 
being the heirs of the decedent, took possession of all the personal 
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property and divided it among themselves, Mrs. Matthews taking the 
brooch. While the brooch was bequeathed to Mrs. Matthews by the 
will, there were unpaid creditors of the estate and the brooch was 
needed to meet their claims. 

Mrs. Matthews claimed that the brooch really belonged to her 
and that it had been given to her by the testatrix several years 
before her death, although it was found in the possession of the tes- 
tatrix at the time of her death. Mrs. Matthews explained this by 
saying that, after her mother had made her a present of the brooch, 
her mother became so afflicted with rheumatism that she could no 
longer wear her rings. So Mrs. Matthews then begged her mother 
to take the brooch and wear it so long as she should live. After re- 
gaining possession of the brooch Mrs. Matthews took it from Ken- 
tucky, the jurisdiction in which the estate was located, to Ohio, 
where she lived. The trust company wrote to her asking that she 
return the brooch, but she refused. A creditor wrote to the trust 
company calling its attention to circumstances indicating that the 
jewel belonged to the decedent at the time of her death, and also 
stating that Mrs. Matthews had real property in Kentucky which 
could be reached by attachment. This real property was subse- 
quently sold for more than the value of the brooch. 

The company took no steps to gain possession of the brooch other 
than to write, as already stated, to Mrs. Matthews. It was inclined 
to accept Mrs. Matthews’ version of the matter as correct and,. 
having no way of disproving her claim, felt that it was under no- 
obligation as administrator ‘‘to expend $400 or $500 in an attempt 
to recover the brooch.’* 

The court held that the trust company was liable for the value 
of the brooch, and in reaching that conclusion said: ‘‘It seems to us 
that the case does not fall within the rule applicable to bad debts, 
or contingent or doubtful claims. Here the administrator knew that 
the brooch had been bequeathed to Mrs. Matthews. It knew that it 
was in the decedent’s possession at the time of her death and was 
informed, not only by the will, but by others, that it belonged to 
Mrs. McAllister (the decedent). It made no effort to ascertain the 
facts from any persons other than McClain Stanley (Mrs. Matthews’ 
brother) and Mrs. Matthews. Though informed by Mrs. Matthews 
of the names and addresses of two witnesses, who could substantiate 
her statement that her mother had given to her the brooch, the ad- 
ministrator did not write to these witnesses. It did not even apply 
to the court for advice in the matter, but proceeded without a full 
and fair investigation to conclude that the brooch did not belong to 
the estate and contented itself with merely making a request for its 
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return, when it could have attached Mrs. Matthews’ property and 
recovered the value of the brooch. While it is the rule that an 
executor or administrator is not liable for a failure to recover assets 
belonging to the estate except in case of fraud, bad faith or gross 
negligence, yet in the application of this rule it is generally held 
that a case of gross negligence is made out where it is shown that 
the property belonged to the estate, that it or its value could have 
been collected, and that the administrator made no effort to collect 
it other than to request its return.’’ 

This is a case which shows how necessary it is for an executor 
or administrator to waich his step in dealing with the assets of the 
estate and how easy it is to become involved in liability. 

The will of W. B. Dolenty named his widow as executrix. Among 
the assets of his estate were several ranches valued at over $90,000. 
The executrix being in default in the matter of filing her account, 
several of the creditors petitioned the court for an order directing 
the account to be filed. When the account was filed the creditors 
interposed objections to the approval thereof, most of them specify- 
ing instances of neglect and mismanagement on the part of the ex- 
ecutrix resulting in a loss of assets. It appeared that rents due from 
tenants of the ranches had not been collected, that she had refused 
an offer to rent one of the ranches, and that certain crops standing 
at the time of the decedent’s death and worth $6,000 had not been 
harvested. At least, if they had been harvested the proceeds had 
not been accounted for by the executrix. 

In holding that the account was open to objections the court 
said: ‘‘The executor or administrator is chargeable, not only with 
the assets which actually come into his hands, but also with those 
which, by reason of his negligence, he has failed to get into his 
hands. . . . Since under § 7603 (Revised Codes) he is entitled to the 
possession of the real estate of his decedent for the purposes of ad- 
ministration, the same rule must apply with reference to the rents 
and profits which, in the exercise of ordinary care and diligence, 
ought to be received from it.’’ In re Dolenty’s Estate, 53 Mont. 
33, 161 Pac. Rep. 524. 


(To be Continued ) 
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DRAWEE TYPEWRITING DRAWER’S SIGNATURE ON A 
TRADE ACCEPTANCE 
Oregon. 
Editor, Banking Law Journal: 

Dear Sir—Where a corporation issues its trade acceptance to an 
individual, is it customary for the corporation to write in with a 
typewriter the name of the drawer instead of having the drawer 
sign his name? 

In the case under discussion the corporation made the trade ac- 
ceptance payable to the drawer’s order and signed the drawer’s 
name with the typewriter. Is this an irregularity? 

Cashier. 


Answer—aA trade acceptance executed in the manner described in 
the inquiry would be unusual and irregular. 

Nevertheless there seems to be no reason why such an acceptance, 
under proper circumstances, would not be valid and binding on the 
parties. Presumably the drawee-acceptor, after signing the drawer’s 
name with a typewriter and writing his own acceptance across the 
face of the instrument, will return it to the drawer. If the drawer 


receives the instrument and retains it, this would constitute a ratifi- 
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eation of the drawee’s act in signing the drawer’s name, in the 
event that the drawee did not have such authority in the first in- 
stance. Furthermore, a typewritten signature iis as valid and binding 
as one written in the ordinary manner, provided the signature is 
made by the person whose signature it purports to be or by a person 
acting with proper authority. If the holder of such an instrument 
should attempt to negotiate it, he might have some difficulty because 
of the typewritten signature. Such a signature on a negotiable in- 
strument is so unusual that the average person would probably re- 
fuse to take the instrument in that form. A better way for the 
drawee to issue his acceptance in a case of this kind would be for 
him to fill out the acceptance entirely with the exception of the 
drawer’s signature and forward it to the drawer, the drawer placing 
his signature thereon upon receiving the acceptance. This is author- 
ized by the Negotiable Instruments Law, § 138 of which provides: 
‘*A bill may be accepted before it has been signed by the drawer.’’ 

If the bill, instead of being payable to the order of the drawer, is 
payable to the order of a third person, then the act of the drawee in 
signing the drawer’s name would be ineffective to bind the drawer 
or subject him to any liability on the instrument, unless it could be 
shown that the drawee was authorized to so sign. 


RIGHT OF SURVIVOR TO JOINT DEPOSIT 


Massachusetts. 
Editor, Banking Law Journal: 

Dear Sir—Will you kindly enlighten me as a, subscriber to your 
excellent journal regarding the following point? 

In what form can a deposit be made by one person as a joint 
tenant with another person so that it will be paid to either or sur- 
vivor in ease of the death of one of the joint tenants? 

This matter is covered very fully in Paragraphs 330 and 331 of 
your digest of banking decisions and there seems to be a decided con- 
flict of decisions. The matter of informing or advising or making 
delivery to second party of the joint tenancy seems to be empha- 
sized; but, is it not true, at least here in Massachusetts, that a man 
ean open an account for himself and wife as joint tenants payable to 
either or survivor, and that a bank is fully justified in paying same 
to survivor as against claims on the part of the estate? 

Any information you can give me on this subject will be greatly 
appreciated, as there seems to be considerable misunderstanding re- 
garding this point among experienced bank men. Cashier. 


Answer—aAs a general rule, joint deposits do not become the sub- 
ject of litigation until after the death of one of the parties. And 
then, the question is one of ownership, as between the survivor and 
the estate of the deceased depositor. 
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The right of the survivor to the fund does not depend upon the 
form in which the deposit was made. It is a question of substance 
rather than form. The survivor’s right to the fund depends upon 
whether a valid gift of the fund was made and this, in turn, depends 
upon whether the depositor intended, by his deposit, to make a gift 
and whether he complied with the formalities necessary to constitute 
a gift. 

After the death of the depositor, his intent can be ascertained 
only from the circumstances surrounding the transaction, such as his 
retention of the passbook or its delivery to the co-depositor, the de- 
posits and withdrawals made, the control exercised by him over the 
fund, ete. Each of these decisions involves a different. set of facts 
and the depositor’s intent is generally difficult of proof. That is 
why there is such a seeming conflict among the authorities. The 
matter can be illustrated by reference to the Massachusetts deci- 
sions. In Noyes v. Institute for Savings, 164 Mass. 513, it appeared 
A deposited a sum of money in an account entitled, ‘‘A and B; pay- 
able to either or survivor’’. A kept a passbook in her possession dur- 
ing her life and B had no knowledge of the deposit until after her 
death. It was held that the money belonged to A’s estate and not 
io B. 

In Cogswell v. Newburyport Institution for Savings, 165 Mass. 
524, the account was entitled, ‘‘A and B; payable to either or sur- 
vivor’’. After A’s death, on conflicting evidence as to whether there 
had been a valid gift to B, it was found that A had deposited the 
money in this form because she already had the maximum amount 
deposited in her own name. It was held that A’s estate was entitled 
to the money. 

But in Wade v. Smith, Mass., 97 N. E. Rep. 477, it appeared that 
a depositor opened an account in his name, payable in, the event of 
his death, to his daughter, and also an account in the daughter’s 
name, payable in the event of her death to the depositor. The pass- 
books were delivered to the daughter prior to the death of the de- 
positor. It was held that there was a valid gift in favor of the 
daughter. 

These decisions show that the survivor’s right to the fund is a 
question, not of form, but of substance. The only rule that can be 
laid down with any degree of certainty is that, if the depositor 
makes a gift in favor of the co-depositor and the gift can be proved, 
the co-depositor will be entitled to the fund upon the death of the 
depositor. If A deposits money in the name of himself and B, pay- 
able to either or the survivor, and delivers the passbook to B, say- 
ing at the time, ‘‘This deposit is yours,’’ B would undoubtedly be 
entitled to the money upon A’s death. On the other hand, if A re- 
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tains possession of the passbook and it clearly appears that his in- 
tent is that B shall have the money only in the event that A does 
not make use of it during his lifetime, then B would not be entitled 
to the fund. The average case, however, falls somewhere between 
these two extremes and that is what makes it difficult to express 
any general rule. 

The Massachusetts statute permits a bank to pay the deposit to 
either party or the survivor. This is merely for the protection of the 
bank and does not attempt to fix the respective rights of the parties. 
The statute reads as follows: ‘‘When a deposit has been made, or 
shall hereafter be made, in any bank, savings bank or institution for 
savings in the names of two persons, payable to either, or payable to 
either or the survivor, such deposit or any part thereof, or interest 
or dividend thereon, if not then attached at law or in equity in a 
suit against either of said persons, may be paid to either of said 
persons, whether the other be living or not, and such payment shall 
discharge the bank, savings bank or institution for savings making 
such payment from its obligation, if any, to such other person or to 
his legal representatives for or on account of such deposit. For the 
purposes of this act the term ‘bank’ shall include any person or 
association of persons carrying on the business of banking, whether 
incorporated or not.’’ (L. 1911, Chap. 228.) 


The question was quite thoroughly discussed in the March, 1921, 
issue of the Banking Law Journal at page 233. 


LIABILITY OF INDORSER WITHOUT RECOURSE 
New York 
Editor, Banking Law Journal: 

Dear Sir—I should like to know whether an indorser without 
recourse warrants the authority of a maker or drawer acting in a 
representative capacity to execute and deliver a negotiable instru- 
ment. 

For example, the A corporation by its officers, the president and 
secretary thereof, make a note to the order of B, who indorses the 
same without recourse. If the A corporation repudiates the action 
of the officers, can C, the transferee of the note, look to B, an 
indorser without recourse? If your reply is in the negative, then 
it would seem necessary to obtain resolutions setting forth the au- 
thority of the officers to execute and deliver the instrument; other- 
wise not. Subscriber. 


Answer—The question raised does not seem to have been direct- 
ly passed on in any New York decision. 

It may be assumed that the note in question was signed by of- 
ficers of the maker corporation, acting without proper authority, so 
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that the note could not be enforced against the corporation. The 
question is whether an indorser without recourse would be liable t? 
atholder in due course on an implied warranty. 

The implied waranties of one who indorses without recourse, or 
transfers without indorsement, are set forth in § 115 of the New 
York Negotiable Instruments Law as follows: 

1. That the instrument be genuine and in all respects what it 
purports to be; 

2. That he has a good title to it; 

3. That all prior parties had capacity ‘to contract; 

4. That he has no knowledge of any fact which would impair 
the validity of the instrument or render it valneless. 

The warranties of a general indorsement are set forth in § 116. 
Under this section the general indorser warrants the things men- 
tioned in subdivisions 1, 2 and 3 of § 115. And he further warrants 
‘‘that the instrument is at the time of his indorsement valid and 
subsisting.”’ 

The case of Littauer v. Goldman, 72 N. Y. 506, decided before 
the adoption of the Negotiable Instruments Law, holds that one who 
transfers an instrument without indorsement is not liable to the 
transferee on an implied warranty that the instrument is free from 
the taint of usury. In Crawford on Negotiable Instruments, the 
author of which was also the author of the Negotiable Instruments 
Statute, this decision and the rule which it lays down are referred to 
as follows in a note to § 115 of the act: 

“It will be noted that the warranty mentioned in the next sec- 
tion, § 116, that the instrument is valid, is omitted from this section. 
The inference from such omission is, that a person negotiating com- 
mercial paper by delivery merely, or by a qualified indorsement, does 
not warrant that it is an enforcible contract, as, for example, that it 
is not void for usury. This was the New York rule (Littauer v. 
Goldman, 72 N. Y. 506), and while it has been criticized and disap- 
proved by the Supreme Court of the United States (Meyer v. Rich- 
ards, 163 U. S. 385) it seems to be the more convenient rule in prac- 
tice. The contrary rule would often work great hardship, and would 
make the business of dealing in commercial paper extremely hazard- 
ous. A broker, for example, buying and selling notes and-bills, may 
assure himself that an instrument is genuine, and that the parties 
had capacity to contract, but he could not always know the circum- 
stances under which the paper was made. On the other hand, the 
New York rule which is conceived to be the rule of the statute, 
does no injury to the purchaser; for if he desires a warranty, he has 
only to exact it, or to require the indorsement of the seller.’’ 

While a qualified indorser warrants that ‘‘all prior parties had 
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capacity to contract,’’ it would seem that this would not apply in the 
circumstances of the present case. The party to the note in ques- 
tion is the corporation ‘by which it was made. The officers, signing 
the note, are not parties but merely agents, through whom the cor- 
poration signs. The corporation has capacity to execute the note. 
The trouble with the note is that the officers representing the cor- 
poration were acting without proper authority. In other words, the 
difficulty with the instrument is not the incapacity of a prior party 
to contract, but the invalidity of the instrument itself. So it would 
seem that the warranty which would apply here is the warranty that 
the instrument is ‘‘valid and subsisting,’’ and, under § 116 this war- 
ranty attaches only to the liability of the general indorser. 

There is, however, a Massachusetts decision which takes a differ- 
ent view of the meaning of the warranty of validity. The decision 
is Leonard v. Draper, 187 Mass. 536, 78 N. E. Rep. 64. It was an 
action by the holder of a promissory note against the indorsers. The 
form of the indorsement is not expressly stated, but the opinion in- 
dicates that they were blank indorsements. 

In this decision the court said: ‘‘The defence relied upon is 
founded on a former note, which was paid in part by cash and in 
part by giving the note in suit. That note was executed by a street 
railway corporation, by its treasurer, was payable to the order of O. 
M. Draper, who was the wife of the treasurer, and was indorsed by 
her and by the defendants, and they seem to have indorsed for the 
accommodation of the company. It is agreed that Draper, the treas- 
urer, had no authority to sign the note for the corporation, and if 
the suit were against the corporation, this fact would ‘be a good de- 
fence. But it is of no avail to these defendants. If we look to the 
form of the instrument alone, in which the name of the payee ap- 
pears as the first indorser and the names of the defendants as sub- 
sequent indorsers, the R. L. ¢. 73, §§ 83, 84, apply and the defend- 
ants warranted, among other things, the validity of the instrument 
and that all prior parties had capacity to contract.’’ 

Sections 83 and 84 of the Massachusetts statute referred to in 
the above quotation correspond to §§ 116 and 117 of the New York 
statute. Under § 115 the qualified indorser warrants ‘‘that the in- 
strument is genuine and in all respects what it purports to be,’’ but 
I doubt whether this would apply. 

To sum up, it seems that in the absence of direct authority on 
the question, it is at least doubtful that a qualified indorser war- 
rants the authority of agents, signing on behalf of a corporation. 
This situation might be met by incorporating in the note a clause 
warranting that the instrument is ‘‘valid and subsisting’’. 
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NOTE DATED ON SUNDAY OR HOLIDAY 


Minnesota. 


Editor, Banking Law Journal: 

Dear Sir—Please inform us as to the legal status of a note or 
other negotiable instrument dated on a Sunday or legal holiday. If 
possible, cite decisions. 

Subscriber. 


Answer—As to the status of a note dated on Sunday or a legal 
holiday, the fact that the instrument is so dated in itself has no 
effect upon its validity. 

Under statutes, which are found in most of the states, prohibiting 
labor and the carrying on of business on Sunday, it is generally held 
that a promissory note executed and delivered on Sunday is not 
valid, at least as between the parties. 

In other words, it is the time when the instrument 3s executed 
and delivered that is important and not the date which it bears. The 
date sometimes becomes important when the instrument is both dated 
and delivered on Sunday, as being notice of that fact to a subse- 
quent purchaser of the note. 

The most recent decision in Minnesota on this question is Holden 
v. O'Brien, 83 Minn. 297, 90 N. W. Rep. 531. The note involved in 
this case was executed and delivered on Sunday, but was antedated 
so as to give it the appearance of having been executed and de- 
livered on a week day. 

At the time when this case was decided, a Minnesota Statute 
provided that ‘‘All labor on Sunday is prohibited, excepting the 
works of necessity or charity.’’ 

The court held, notwithstanding this statutory provision, that 
the note was valid. The decision,was based on the ground that this 
provision, when read in connection with other provisions relating 
to the observance of Sunday, indicated that the legislature had no 
intention of declaring void instruments executed on Sunday. 

In the opinion the court said: *‘The manifest intention of the 
legislature was to prohibit the carrying on of any business of traffic 
to the extent of seriously interrupting the religious observances of 
Sunday, and, so considered, the casual execution and delivery of a 
promissory note does not come within the prohibition and is not 
illegal and void.’’ 

The statute referred to above has apparently been amended since 
this case was decided but the present statute is substantially the 
same as the one involved in the above decision. The present statute 
is § 8763 of the General Statutes (1913), which reads as follows: 
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‘‘All publie selling or offering for sale of property and all other 
labor except works of necessity and charity are prohibited on thé 
Sabbath day.”’ 


LIABILITY OF BANK PAYING FORGED CHECK 
Ohio. 
Editor, Banking Law Journal: 

Recently, a certain individual employed in the pay department of 
one of the local manufacturing concerns, forged the signature of the 
paymaster to several ‘‘bearer’’ pay checks, and one of these, drawn 
payable to his order, he cashed at this office. 

The company whose checks were forged neglected to notify us 
of this occurrence, and the cheek being a bearer pay voucher, we 
readily cashed it without identification of the payee. 

The company refuses to reimburse us for the loss, but we would 
like to have you inform us whether we would have a case against 
them on the grounds that they were negligent in keeping their pay 
vouchers in a place within access of an employee who was not 
bonded. This company did not have check forgery insurance at the 
time the falsification was committed, and even at the present time, 
we understand, they have no protection against such occurrences. 
The forged signature is a semblance of the genuine, and on com- 
parison it is difficult to detect any difference. 

Cashier. 


Answer—The question presented is one as to the liability of a 
bank in a case where a check bearing a forgery of a depositor’s sig- 
nature had been paid. 

The general rule is that a bank is bound to know the signatures 
of its depositors and is liable to the depositor for any check which 
it pays bearing a forged signature, no matter how cleverly the forg- 
ery is done. A bank may escapeeliability, in a case of this kind, 
where it is able to show that the payment was due to the depositor’s 
negligence. The only negligence suggested in the inquiry is that 
the depositor kept the pay vouchers in a place to which the party 
guilty of the forgery had access. 

It has been held that the mere fact that a depositor leaves his 
check book lying around does not constitute such negligence as will 
free the bank from liability to him, where a clerk of the depositor, 
taking advantage of the opportunity, abstracts one of the check 
blanks, forges the depositor’s signature and collects on the check 
from the bank. Mackintosh v. Bank, 123 Mass. 393. The court here 
said: ‘‘The plaintiff cannot be bound by his elerk’s unauthorized 
and criminal acts, upon any ground that would not make every 
merchant, who keeps on his desk in his counting room for his own 
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use a check book containing blank forms stamped or engraved with 
his name, and who sometimes directs his clerk to fill them up for 
himself to sign, responsible for any number and amount of such 
checks to which the clerk may forge the signature of his em- 
ployer.”’ 

Under this decision, it would seem that liability cannot be fas- 
tened upon the depositor in the circumstances recited in the in- 
quiry. 

Banks are sometimes able to escape liability in a case of this 
kind where it appears that the depositor has been negligent in ex- 
amining his returned check vouchers for forged signatures or, 
having knowledge of the payment of a forged check, has delayed in 
giving notice to the bank. 


TRADE ACCEPTANCE A BILL OF EXCHANGE 


New Jersey. 


Editor, Banking Law Journal: 

Dear Sir—Enclosed you will herewith please find two questions 
which I am desirous of getting your opinion on: (1) Is there such 
a thing as an indorsement on a trade acceptance by a person other 
than the drawer and acceptor? (2) Is there any liability where the 
indorsement appears on a trade acceptance before acceptance thereof? 


I have not seen this published in your magazine which I receive 
regularly and I am very interested to learn what the legal phases of 
these questions are. Subscriber. 


Answer—A trade acceptance is nothing more than a bill of ex- 
change. It is a particular kind of bill of exchange. That is to say, 
it is a bill of exchange drawn by the seller on the purchaser of goods 
sold and accepted by such purchaser. The term is generally used in 
connection with paper eligible for rediscount by a Federal Reserve 
Bank. In order to be eligible, such paper must comply with certain 
requirements of the Federal Reserve Act and the regulations of the 
Federal Reserve Board. 

So far as I ean see there is no reason why a person, other than 
the drawer or acceptor, should not indorse a trade acceptance. The 
only effect such an indorsement would have upon the acceptance 
would be to give the holder of the instrument the additional security 
provided by such indorsement. 

If a person indorses a trade acceptance before it is accepted, the 
liability of such indorser is the same as the lability of an indorser of 
another bill of exchange under similar circumstances. 

The fact that a trade acceptance is nothing more or less than a 
bill of exchange is brought up in a recent California decision, Staf- 
ford v. Hill, 200 Pac. Rep. 33. The court there said: ‘‘Counsel for re- 
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spondent in his argument sought to differentiate these instruments 
from ordinary bills of exchange by reason of the fact that they were 
executed in the form of trade acceptances conforming to the re- 
quirements of the Federal Reserve Act (39 Stat. 752). The perti- 
nent provisions of that statute are found in Section 13 thereof. See 
Fed. Stats. Ann. (3d Ed.) 1918 Supp., p. 470. We find nothing, either 
in that law or in the regulations made thereunder by the Federa! 
Reserve Board, sufficient to change the character of the acceptances 
as bills of exchange, or to change the obligations arising therefrom, 
so far as the parties to the action are concerned. There is, there- 
fore, no merit in the contention of counsel that trade acceptances are 
not to be governed by the state laws relating to ordinary drafts or 
bills of exchange, and that they are not within the rule that an ordi- 
nary draft may be signed by the acceptor before the name of the 
drawer is filled in, or that a drawer may be any one whom the ac- 
ceptor may accept as such. A negotiable instrument may be drawn 
payable to the order of a payee who is not a drawer or drawee. The 
bill may be accepted before it has been signed by the drawer, or 
while otherwise incomplete. Civ. Code §§ 3089, 3219.”’ 


NATIONAL BANK MAY NOT ESTABLISH BRANCH 
Washington. 
Editor, Banking Law Journal: 

Dear Sir—-Is it possible for a National Bank to have a branch 
bank in the same city, providing that a certain portion of its eap- 
ital stock is set aside for the use of the branch? In other words, 
is it possible in any manner for a National Bank to organize a 
branch bank at this time without having a separate charter? 

Cashier. 

Answer—Under § 5190 of the United States Revised Statutes, a 
national bank has no power to establish a branch. This section 
reads as follows: *‘The usual business of each national banking asso- 
ciation shall be transacted at an office or banking house located in 
the place specified in its organization certificate.’’ 

Where a state bank has one or more branches, it is nevertheless 
permitted to surrender its state charter and become a national bank 
without giving up its branch offices. This is not regarded as a vio- 
lation of the section above quoted. Also a national bank may be- 
come a state bank, establish branches and then become a national 
bank again. At least, this method has been adopted in a few in- 
stances. Presumably, the establishment of branches in this manner 
would have to be done subject to the Comptroller’s approval. 

The question of branch banking by national banks was discussed 
in the April, 1921, issue of the JOURNAL at page 308. 
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BANK AND INVESTMENT ITEMS 


THE GIRARD NATIONAL BANK 
of Philadelphia, under the date of Oc- 
tober 15, issued a circular entitlea 
“Economic Review,” which is the first 
number of a series of financial letters, 
which the bank intends to prepare and 
send out periodically. 

The circular has been carefully pre- 
pared and contains much that is useft! 
in the way of statistical and financial 
information. 

We quote the following remarks on 
the steel industry: 

“Outstanding in the situation is the 
now very evident recovery taking 
place in the iron and steel industry. 
Production of pig iron, which had been 
forced as high as 3,486,941 tons in Oc- 
tober, 1918, and which for last year 
averaged above 3,000,000 tons per 
month, fell to only 864,555 tons for 
July last. That was bottom. The next 
month there was an increase and fur- 
ther gain in September, when the out- 
put reached 985,529 tons. The average 
daily production fell as low as 27,889 
tons in July. It was 35,650 tons on 
October 1, since when more furnaces 
have been brought into blast. Prices 


for iron are now up about $3 per ton 

and firm at the higher level. 
“Operations of the steel companies 

have increased largely from the low 


points. The United States Steel Cor- 
poration is now running at about 33 
per cent of capacity. It was below 
24 per cent. at the worst. The Mid- 
vale Steel and Ordnance Company is 
now operating its chief plant at 40 per 
cent. to compare with 20 per cent 
The Bethlehem Steel Corporation 1s 
running its tin plate mills to virtual 
capacity, and its sheet mills to 70 per 
eent., with substantial gains in other 
departments. Such general increase 
in actual operations of the chief manu- 
facturing industry of the country ex- 
tends its influence in many directions. 

“Prices have been advanced from $1 
to $5 per ton for several steel pro- 
ducts, as wire, nails, sheets and struc- 
tural steel. Just before and on the 
higher prices large business was 
booked. A second advance of $5 per 
ton on sheets is under consideration 
and plates are expected to go up $2 
per ton more. The independents are 
now evidently quite disposed to let the 
Steel Corporation bring the steel trade 
back to stability at a price level which 
will stop losses and yield profits. While 
there is still an open market in some 


lines, with the big corporation meeting 
its competitors on prices at all poirts 
and acting to hold its customers and 
full position in the trade, price cutting 
has ceased to be popular. Lower 
prices made by the Reading Iron Com- 
pany for pipe brought it large busi- 
ness. 

“The steel situation is such that 
orders run directly to production, thera 
being virtually no manufactured steel 
en hand. No other industry went 
through its liquidation quicker or more 
easily than steel. For that, the policy 
of the United States Steel Corpora- 
tion during a year in preventing a 
runaway price market deserves the 
credit. Otherwise prices would have 
mounted very high and the succeeding 
come-down must have been serious 
and costly. It would be a mistake to 
conclude that the steel business has 
come back anywhere near normal. It 
has picked up strongly and held the 
gain well, both in operations and on 
prices, but it will not be in prosperous 
shape until its producing costs are 
further reduced, the railroads can buy 
as they need to, and building is gen- 
erally resumed.” 


THE CONTINENTAL AND CONM- 
MERCIAL BANKS, Chicago, throug 
their Publicity Department, have is- 
sued a handsome 24-page book, 9x12 
inches, containing reproductions of 22 
recent advertisements. This book was 
produced in response to a general re- 
quest for copies of the individual ad- 
vertisements and will be mailed to ary 
bank or banker on application to tha 
Publicity Manager. 


BANK CREDIT METHODS AND 
PRACTICE, by Thomas J. Kavanaugh, 
New York. Bankers Publishing Com- 
pany. In writing the present volume. 
the author, who is vice-president of 
the Mississippi Valley Trust Company 
of St. Louis, has answered an insist- 
ent demand for a book that would 
combine the simple theory and prin- 
ciples of credit with a description of 
modern credit department methods as 
practiced by the leading banks and 
trust companies. As Mr. Kavanaugh 
explains in his introduction, it has 
been his object “to make the work of 
practical value not only to the credit 
department of the average bank, but 
also to the student of finance, whether 
in the college or the home. It has al- 
so been his hope that it will be of 
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This book by W. H. Kniffin covers every 
phase and detail of the operation of a 
modern bank. There is not a detail from 
the handling of the morning’s mail to the 
extension of credit, from the duties of the 
messenger to the functions of the presi- 
dent that he does not consider carefully 
and describe in an interesting way. 


Deals With Every Practical Banking 
Problem 


There isn’t a single practical bankins 
problem or detail of bank administration 
that this book doesn’t take up carefully 
and describe in detail. It treats of every 
phase of modern banking from the 
handling of the morning’s mail to the 
extension of credit, from the duties of 
the messenger to the functions of the 
president. 


How Other Banks Actually Conduct 
Their Business 


It shows exactly how some of the larg- 
est banking institutions in the coun:ry 
carry on their business. It gives re- 
productions of the forms they use for 
various accounts and points out how they 
handle every detail of their business. 
Mr. Kniffin has not depended upon 
his own knowledge and experience. He 
has in addition gone to leading bankers 
throughout the country and received the 
benefit of their experience in various 
branches of banking. 


Do You Know How — 


—corporation checks should be han- 
led? 


—the block system works? 

—to protect your bank from raised 
and forged checks? 

—to figure the reserve? 

—to understand the unit system? 

—a clearing house works? 

—to handle a collection? 

—to handle a collateral loan? 

—to figure unearned discount? 

—to handle accounts receivable as 
collateral? 

—to open a general ledger? 

—to keep the average balance? 

—‘*o open an individual ledger? 

—to keep stationery and supplies? 

—the numerical transit system works? 

—the transit department of a large 
bank works? 

—to examine a bank? 

—tv understand credit? 

-——to analyze a borrower's statement? 

—to figure the turn-over? 

—to keep credit information? 

—to tell the essentials of a good 
loan? 

—to check commercial paper? 

—to file your morning mail? 

—to tell whether an account is prof- 
itable or not? 

—to tell what it costs te handle a 
single check ? 


These questions and many more you 
. will find answered im the pages 
of the Practical Work 
of a Bank 


THE BANKING LAW JOURNAL 








THE BANKING LAW JOURNAL 


World-wide distributors of 
high-grade securities: Bonds, Short 
Term Notes, also Preferred Stocks and 
Acceptances. Correspondent Offices 
in more than 50 leading cities. 


Bankers of this section are invited 
to use National City Company ser- 
vice through one of our following 


conveniently located correspondent 
offices. 


New York 
Chicago 
Boston 


Philadelphia 
New Orleans 
San Francisco 


value to the commercial man, not only 
in the study of banking, but, what is 
more important, in enlightening him 
as to the viewpoint and attitude of the 
banker in the making of loans, thus 
bringirg him closer to his bank in 
mutual understanding.” 

After defining the theory of credit. 
the author describes the various 
credit instruments in general use, ex- 
plains their use and reproduces in 
facsimile the various forms used in 
conjunction with them. He devotes 
an entire chapter to bankers’ accep- 
tances. He devotes another chapter 
to commercial lines of credit and ex- 
plains the theory of “reciprocal rela- 
tions” and the extension of credit 
based on balances. 

There is a chapter on the Federal 
Reserve System as it pertains to the 
subject of credit discussing the re- 
quirement for rediscount with the 
Federal Reserve Bank. 

Statement analysis is_ liberally 
treated and many concrete examples 
are given showing how the financial 
statement of the prospective borrower 
should be studied with a view to the 
determination of his credit standing. 


Credit department methods. are 
given careful attention such as the 
actual keeping of the necessary rec- 
ords with many illustrations showins 
the forms in use in up-to-date banks. 
The author’s chapter on the essentials 
of a credit risk should be read by 
every credit man. 

Altogether this is a very useful 
practical book written by a man 
thoroughly conversant with his sub- 
ject and with the ability to express 
himself with clearness and simplicity. 


THE NATIONAL BANK OF THE 
REPUBLIC, of Chicago, in its Monthly 
Review of Business, dated October 1, 
makes the following observation on 
the present business situation: 

“That volatile thing called business 
confidence has undergone a_ decided 
improvement, although it must be 
acknowledged that in the main the in- 
dications of better times in the near 
future are still negative in character. 
That is, there are signs that the prin- 
cipal currents of business deflation 
have been stemmed, but as yet few 
positive evidences of actual con- 
structive expansion. Thus the spec- 
tacular rise in cotton prices, which 
incidentally is partly responsible for 
the better sentiment prevailing, re- 
flected the loss of expected production 
from the new crop rather than the re- 
newal of demand from the world’s 
users of the staple. Likewise nearly 
every other price advance so far has 
been the result of an actual or im- 
pending shortage caused by underpro- 
duction rather than of a resumption 
of buving on a normal scale. 

“On the other hand the time for 
pessimism has passed. True, it may 
be argued that most of our major 
problems are still unsolved. and such 
things as tariff, taxation, restoration 
of railroad credit, reduction of freight 
rates and unemployment may he 
pointed to as matters which are quite 
as pressing today as a year ago. But 
certain considerations are overlooked. 
These problems have been appraised, 
a real beginning has been made in 
solving them and, above all, the un- 
certainty as to their probable scope 
and effect has been greatly minimized. 
At least business men can count on 
well-defined possibilities, whereas a 
year ago there were no guide-posts.” 


THE FIRST NATIONAL BANK OF 
BOSTON, in its New England Letter, 
dated Oct. 15, writes of general condi- 
tions as follows: 

“Improvement in general business, 
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first noted in midsummer, has cor- 
tinued, aided considerably by the sea- 
sonable demand for certain products. 
Commodity prices, many of which 
have been far below the cost of pro- 
duction, have in the main stiffened 
in response to a larger and steadier 
demand, this movement being speciaitly 
marked during the past three weeks. 
This greater trade activity and bet- 
ter feeling, which first appeared in 
this country, spread very rapidly 
abroad and is now well-nigh world 
wide. For the time being the wave 
of pessimism, induced by drastic de- 
flation in prices of farm products and 
raw materials, by wage decreases and 
by the too great differential between 
basic material and retail prices, has 
subsided. The psychology of the situ- 
ation has completely changed. Nearly 
normal credit conditions are giving 
manufacturers and dealers confidence 
to take advantage of low material and 
reduced labor costs to provide goods to 
meet the increasing demand. In most 
lines, owing to the long period of 
subnormal production, stocks on hand 
are very low. This movement of freer 
trade and improving prices has _ so 
crystallized and has gathered such mo- 
mentum that already warnings are be- 
ing sounded against a ‘secondary in- 
flation,’ it being good opinion that a 


OVER 160 OFFICES IN SCOTLAND 


further liquidation of labor and a more 
complete readjustment as between 
commodities and finished goods must 
take place before a stable basis of 
trade is reached. Thus far retail trade 
is being well maintained and unem- 
ployment is slightly improving. Mean- 
while the outstanding feature is the 
difficulty in getting more than a new 
dollar for an old one out of current 
operations. As yet there is not enough 
business for our producing capacity. 
This means a period of intense com- 
petition for the business offered and 
little or no profits. 


THE UNITED STATES MORT- 
GAGE & TRUST COMPANY, of New 
York, has been appointed fiscal agent 
for the payment of principal and in- 
terest of bond issues aggregating $2,- 
273,500, including Durham, N. C,, 
$525,000; Memphis, Tenn., $425,000; Ire- 
dell Co., N. C., $400,000, and Winston 
Salem, N. C., $325,000. 

These issues and others aggregating 
$13,281,600, including Jersey City, N. 
J., $4,167,000; Harrisburg, Pa., $800,- 
000; Lenoir County, N. C., $700,000; 
Wilmington, Del., $697,000, and Mil- 
burn, N. J., $298,000, are being pre- 
pared and certified as to genuineness 
by the United States Mortgage & 
Trust Company. 
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